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Medicare Part D for  
Low-Income Advocates in California: The Basics  

 
I. INTRODUCTION 
 
Medicare Part D, the new prescription drug program, is the biggest change in government health 
care programs since Medicare and Medicaid (called Medi-Cal in California) were first established 
in 1965.  Part D was enacted as part of the Medicare Modernization Act of 2003, but the program 
began on January 1, 2006 and has had a grave impact on low-income seniors and individuals with 
disabilities.  Until this year, Medicare, the program which provides health coverage to the elderly 
and individuals with disabilities, had no prescription drug coverage, and applied uniformly to all 
eligible people regardless of income.  Viewed generally as a middle income program, Medicare 
was a low priority for many legal services and low-income advocates.  All of this changed this 
year when Medicare Part D came into effect.  This memo provides an overview of the Medicare 
Part D program, particularly as it applies to dual eligibles and other low-income people in 
California.  It is intended to assist low-income advocates in learning the key aspects of Medicare 
Part D and its interaction with Medi-Cal.   
 
Medicare Part D added prescription drug coverage to the Medicare program, but made it 
voluntary for most Medicare beneficiaries.  Therefore, most of the 43 million Medicare 
beneficiaries eligible for Medicare this year could decide whether they wanted to sign up for 
Medicare Part D or not.  There was pressure to sign up, because financial penalties will be 
applied to those without other drug coverage who enroll later. 
 
For the poorest Medicare beneficiaries, however, Medicare Part D is not at all voluntary.  This is 
because on January 1, 2006, when Medicare Part D began, Medi-Cal prescription drug coverage 
ended for those Medi-Cal beneficiaries who are also eligible for Medicare.  In California, there 
are approximately 1 million Medicare beneficiaries in this category, known as dual eligibles, the 
largest number of any state.  Although the transition for this group from Medi-Cal to Medicare 
Part D was supposed to be seamless, it has been quite problematic.  The federal law provides for 
an auto-assignment process.  Medi-Cal beneficiaries who do not understand Part D and do not 
voluntarily pick a plan, are supposed to be automatically put into one by CMS so that they never 
lose access to their prescription drugs.  Since dual eligibles are a vulnerable group and take more 
prescription medicine than other Medicare beneficiaries, access to prescription drugs is critical.  
Unfortunately, myriad problems have arisen, and dual eligibles are having numerous access 
issues in obtaining medically necessary medication. Therefore, legal services and other low-
income advocates need to learn about Medicare Part D to assist their clients. 
 
The new Part D program is complicated and has a different structure than previous government 
programs.  It operates differently from Medi-Cal or from Medicare Parts A, B and C.  Like Parts 
A, B, and C, Part D is administered by the Centers for Medicare and Medicaid Services (CMS).  
However, in Part D, the actual drug coverage is provided by thousands of different private drug 
plans, which vary by region.  The extent of benefits and the drugs covered vary by plan, and 
result in significant out-of-pocket costs for general Medicare beneficiaries.  A new program, 
called the Low-Income Subsidy, also known as the Limited Income Subsidy, covers most of the 
out-of-pocket costs for low-income people.  The Low-Income Subsidy is administered by the 
Social Security Administration as well as individual state Medicaid programs, e.g., Medi-Cal. 
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The statutory basis for Part D is the Medicare Prescription Drug, Improvement, and 
Modernization Act (MMA), 42 USC §1395w-101 et seq.  CMS regulations are at 42 CFR 
§§423.1-423.910; SSA regulations re: LIS are at 20 CFR §§418.3001-418.3680.   
 
II. PART D PLANS: COST TO BENEFICIARIES  
 
1.  What kinds of plans are offered?  
 
Part D benefits are provided through competing plans offered by private insurance companies 
(“sponsors”) approved each year by CMS. There are two types of Part D plans:   
 

• PDPs: stand-alone prescription drug plans that complement fee-for-service Medicare; and  
 
• MA-PDs: Medicare Advantage plans (Medicare HMOs and other similar entities) that 

include a prescription drug benefit to complement Medicare Advantage benefits.  This 
group includes Special Needs Plans (Medicare HMOs who are allowed to restrict their 
enrollment to individuals who are in one or more “special needs” classes). 

 
PDPs are open to persons entitled to receive Medicare Part A or enrolled in Medicare Part B, and 
permanently residing in the service area of the plan.  To enroll in MA-PD plans, in contrast, 
individuals must be entitled to Part A and enrolled in Part B.  The country is divided into 34 PDP 
regions; plans must cover an entire region. California is its own PDP region.  In 2006, there are 
47 PDPs in California.  There are 26 MA-PD regions but MA-PD plans are permitted to offer 
narrower geographic coverage.  California is also its own MA-PD region, but the availability of 
particular MA-PD plans varies from county to county.  For 2006, the number of MA-PD plans 
available in a county ranges from 48 in Los Angeles County to 2 in Butte County.  Nine of 
California’s MA-PD plans are designated Special Needs Plans.  (The number of plans offered 
will change in 2007.  This Q&A will be updated to reflect the 2007 plan data after that data has 
been released and analyzed.)  
  
All PDPs sponsors must offer at least one “basic” benefits plan, which is a plan offering benefits 
that, on average, are equivalent to a minimum established by CMS.   Plan sponsors also may 
offer additional “enhanced” plans, usually with a higher premium, and some combination of 
lowered deductibles, lower co-pays and other benefits.   
 
Within limits set by CMS, plans may have different formularies, different co-payment pricing 
tiers, and different utilization management requirements (e.g. dosage limits, step therapy 
requirements, etc.); they can affiliate with different pharmacies and may impose different 
paperwork and procedural requirements.  Thus, comparing “basic” plans is not comparing apples 
to apples.  Depending on an individual’s prescription drug needs, different “basic” plans could 
yield significantly different coverage results and out-of-pocket costs. 
 
2. What are the elements of a “basic” plan? 
 
The “basic” PDP plan consists of: an annual premium (set by the sponsor) and an annual 
deductible of $250 ($265 for 2007).  When drug costs are between $251 and $2,250 ($266 and 
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$2,400 for 2007), an enrollee pays 25% of the costs and Medicare pays 75%. When drug costs are 
between $2,251 and $5,100 ($2,401 and $5,451.25 for 2007), an enrollee is in the “donut hole” 
and pays 100% of drug costs. When drug costs exceed $5,100 ($5,451.2 for 2007) in any one 
year, the enrollee pays 5% and Medicare pays 95%. 
 
Instead of charging enrollees 25% of a drug cost, plans have the option of putting drugs into tiers 
with set co-pays for each tier.  Plans may use tiers if, on average, the tier pricing is equivalent to 
the “basic” plan requirements.  The number of tiers used varies with the plan.  The vast majority 
of plans have opted for a tiered co-payment structure.  “Basic” plans may also be structured with 
different deductibles and different treatment of the donut hole if the coverage on average is 
actuarially equivalent to the “basic” parameters.   
 
3. What about Low-Income beneficiaries, including Medi-Cal  

recipients? 
 
Low-income Medicare beneficiaries in California can get most of their out-of-pocket costs under 
Part D covered by a program called the “Low-Income Subsidy” (discussion below).  Basic plans 
with premiums that are at or below the California “benchmark” level ($23.25 for 2006; $21.03 for 
2007) are the only plans for which low-income Californians can receive a full subsidy.  For 2006 
there are 10 “benchmark” level plans in California.  With a full subsidy, individuals have no 
premiums or deductibles, but they must make small co-payments for each prescription.  People 
with low incomes may choose other, non-benchmark plans but they must pay the additional 
premium costs.   
 
For more information on California’s 2006 benchmark plans, see: 
http://www.nsclc.org/news/06/08/partd_formsbench.pdf 
 
(Benchmark plan information for 2007 will be added to this Q&A after it has been released and 
analyzed.) 
   
Sources for Part II:  42 USC §1395w-101; 42 CFR §423.104. 
 
 
III. PART D AND LOW-INCOME INDIVIDUALS 
 
1. How does Part D affect the Medi-Cal population – full-benefit 

dual eligibles? 
 
As of January 1, 2006, primary drug coverage for full-benefit (Medicare/Medi-Cal) dual eligibles 
switched from Medi-Cal to Medicare Part D. For duals, the switch has meant: 
 
Auto-enrollment:  Full-benefit duals who are not already enrolled in a Medicare Advantage plan 
are randomly automatically enrolled in a basic PDP, without regard to their particular prescription 
drug needs and without regard to whether they have other coverage that might be jeopardized by 
enrollment in a Part D plan.  For 2006, there are 10 PDPs in California that are eligible for auto 
enrollment of dual eligibles.   
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Those already enrolled in Medicare Advantage (MA) programs are automatically assigned to 
MA-PD plans operated by the same plan sponsors.  If the premium of the MA-PD plan is above 
the benchmark level, the beneficiaries may be required to pay the difference.  If the sponsor of the 
MA program does not offer an MA-PD, the beneficiary will be automatically enrolled into a basic 
PDP.  All full-benefit duals may change plans at any time, effective the first day of the following 
month.   
 
The process for those already on Medicare last year began in October 2005, and the first wave of 
auto-enrollment for eligible full-benefit duals was effective January 1, 2006.  Individuals newly 
eligible as full-benefit duals are auto-enrolled by CMS, on a rolling basis, effective the first day 
of their dual eligibility.  Note: Since in some cases CMS may not enroll someone until after the 
first day of eligibility, the process to actually obtain coverage can be complicated and involve 
delays and glitches.    
 
Auto-enrollment has brought significant challenges.  Dual eligibles are allowed to switch plans at 
any time. Many duals would benefit from changing plans, but the complexities of analyzing plans 
and effectuating a change in enrollment have been difficult for this vulnerable population.  Many 
duals who changed plans found that CMS and/or plan computers failed to record the change, lost 
the information showing that the individuals were eligible for subsidies or otherwise incorrectly 
reflected the individual’s status.  Some who have tried to decline enrollment in order to preserve 
their superior private insurance have been auto-enrolled again and again.  Since CMS, the states 
and the plans (and, in some cases, SSA) must all coordinate data in order for an individual’s 
coverage to show accurately at the pharmacy, the opportunities for time delays and errors are 
numerous. 
 
Co-payments:  Dual eligible enrollees all receive a Low-Income Subsidy (LIS).  They pay no 
premiums and have no deductibles and no donut hole.  Those in nursing homes have no co-pays 
for months during which they are institutionalized the entire calendar month.  Most other full-
benefit duals must pay a $1 co-pay for generic drugs and brand name drugs available from 
multiple sources, and a $3 co-pay for all other drugs, for 2006 ($1/$3.10 for 2007).  If their 
income exceeds 100% of the Federal Poverty Level (FPL), the co-pay amounts are $2 and $5 
respectively, for 2006 ($2.15/$5.35 for 2007).  After $3,600 ($3,850 for 2007) in out-of-pocket 
payments (known as TrOOP, True Out-of-Pocket Expenses, leading to the “catastrophic limit”), 
their co-pay is eliminated.   
 
Note:  Payments made either by the enrollee or the Low Income Subsidy count toward the TrOOP 
expenses.   
 
Few recipients paid any co-payments under Medi-Cal.  Since individuals eligible for Part D no 
longer receive their medications through Medi-Cal (except for those non-covered Part D drugs 
that Medi-Cal will still cover, see below V.2.), their drug costs increase when they transition to 
Part D coverage.  Because dual eligibles constitute the sickest Medicare beneficiaries, averaging 
15 prescriptions per month, many feel the impact of even small individual co-pays on their 
limited incomes.    
 
Plan requirements:  Like other Part D beneficiaries, duals are subject to a plan’s prior 
authorization procedures, step therapy requirements, dosage restrictions, and network pharmacy 
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limitations.  Dual eligibles must navigate plans that have varying formularies, that are affiliated 
with only some pharmacies and that each have their own policies and appeals practices.    
 
2. How does Part D affect partial dual eligibles? 
 
Individuals on Medicare Savings Plans and not on full Medi-Cal, referred to as partial dual 
eligibles, are in a special category.  These include: Qualified Medicare Beneficiaries Only (QMB-
only), Specified Low-Income Beneficiaries Only (SLMB-only) and Qualified Individuals (QI-1). 
Part D for this group includes: 
 
Facilitated Enrollment:  These individuals are not auto-enrolled in Part D plans from the first day 
of their eligibility.  Instead, their enrollment is “facilitated” if, after two months of eligibility, they 
do not enroll themselves.  Similar to auto-enrollment, facilitated enrollment in basic PDP plans is 
random, without regard to a plan’s appropriateness to the individual’s circumstances.  Individuals 
may be enrolled via facilitated enrollment into any one of the same ten benchmark plans available 
for auto-enrollment.  Individuals in Medicare Advantage plans are facilitated into MA-PD plans 
operated by the same plan sponsors. 
 
See http://www.nsclc.org/news/06/08/partd_formsbench.pdf for information on the 2006 
benchmark plans.   

CMS sent notices at the end of March that it would be facilitating enrollment through April 2006 
for 1.2 million of these beneficiaries (nationally) who had not yet enrolled in a plan. Coverage 
began May 1.  For individuals who qualify for LIS after March 2006 and have not signed up for a 
Part D plan, facilitated enrollment is initiated on a rolling basis, and is usually effective two 
months after CMS becomes aware of the person’s LIS eligibility.   

As with auto-enrollment, facilitated enrollment is random and does not take into account the 
particular prescription drug needs of the eligible individual.  Unlike auto-enrollment, however, 
CMS does check LIS rolls against enrollment lists of subsidized employer plans.  If an employer 
has claimed a subsidy for an individual, CMS will not facilitate the enrollment of that individual.   

All Medicare Savings Plan participants (QMB’s, SLMB’s and QI-1’s) can change plans at any 
time. 
 
Co-pays:  The co-pays for this group are at the $2/$5 level ($2.25/$5.35 for 2007), with no 
premium, no deductible and no donut hole.  Above the catastrophic limit, their co-pay drops to 
zero. These individuals are eligible for the subsidy (no premium, no deductible, no donut hole, 
lower co-pays) automatically.  They do not need to apply for a subsidy.  
 
3. What subsidies are available to others with low incomes? 
 
Others who have low incomes but do not qualify for the above programs are eligible for the Low- 
Income Subsidy (LIS), also called “Extra Help,” but must apply.  They fit into two categories: 
 

• Individuals with countable income below 135 percent of the Federal Poverty Level 
(FPL) applicable to the individual's family size and with countable resources that, for 
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2006 and 2007, do not exceed $6,000 if single or $9,000 if living with a spouse. The 
resource limit will be indexed to the consumer price index in subsequent years. They 
qualify for a full subsidy: no premium, no deductible, no donut hole and co-pays at the 
$2/$5 ($2.15/$5.35 for 2007) level up to the catastrophic limit, when co-pays drop to 
zero. 

 
• Individuals with countable income below 150 percent of the FPL applicable to the 

individual's family size; and countable resources that, for 2006, do not exceed $10,000 if 
single or $20,000 if living with a spouse. The resource limits will be indexed to the 
consumer price index in subsequent years. They qualify for a partial subsidy: reduced 
premiums on a sliding scale, a $50 deductible ($53 in 2007) and co-payments of 15% of 
the cost of each prescription filled. After reaching the catastrophic limit, their co-
payments drop to $2/$5 ($2.15/$5.35 for 2007). 

 
Facilitated Enrollment: If an individual who applies and qualifies for the LIS is not already 
enrolled in a Part D plan, he or she is given a Special Enrollment Period (SEP) in which to choose 
a plan.  If, after two months, the individual has not enrolled in a plan, CMS will facilitate 
enrollment in the same manner as with special Medicare eligibles (see above).  This group, 
however, has only one opportunity to change plans after their enrollment has been facilitated.  
This post-facilitation Special Enrollment Period (SEP) extends from the effective date of their 
facilitated enrollment through the end of the calendar year. 
 
4. What income and resources are countable? 
 
The definitions of countable income and resources for the Low-Income Subsidy are similar to 
those for Supplemental Security Income (SSI) determinations, but are more liberal with respect to 
resource counting.  As with SSI, a primary residence, car and up to $1500 set aside for burial 
expenses do not count as resources.  Unlike SSI, most other non-liquid resources also are exempt 
from resource counting.  A detailed description of income and resources subject to counting is 
contained in CMS Guidance to States on the Low-Income Subsidy at 
http://www.cms.hhs.gov/States/Downloads/GuidancetoStatesonLimited-IncomeSubsidy.pdf.    
 
5. Where can LIS applications be filed?   
 
While applications can also be filed at the Social Security Adminstration (SSA), individuals are 
strongly urged to apply through the local Medi-Cal County Welfare Office if they want to have 
their eligibility for all health care programs reviewed.  County offices have a duty to screen and 
enroll all LIS applicants for potential eligibility in Medicare Savings Programs (MSP) as well as 
any other Medi-Cal program.  People found eligible for Medi-Cal or an MSP program are 
automatically deemed eligible and do not need to apply for the LIS.   
 
In the event that an individual is not eligible for or does not want to be screened and enrolled in 
any Medi-Cal programs, the county office will still provide assistance in completing the LIS 
application and will then send the form to SSA for processing.  The individual can request, 
however, that the state, not SSA, process her application for the LIS.  Having the application 
processed by the state entitles the individual to the benefit of Medi-Cal appeals procedures and 
timelines which offer more protections than the limited appeals procedures established by SSA.  
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One potential disadvantage of filing through the state is the possibility of a greater paperwork 
burden.  Medi-Cal offices do not have access to the databases used by SSA and may require 
submission of statements from financial institutions that would not usually be required by SSA. 
 
Medi-Cal personnel do not volunteer that state processing is available.  Under CMS policy, the 
applications will be processed by DHS and the State of California only if an applicant insists that 
the state process the application.  Advocates should advise individuals who wish to have the state 
process their application to go to the Medi-Cal office and insist that the state process the 
application.  
 
For more information on DHS policy on this issue, refer to the All County letter issued by DHS 
to all County Welfare Directors on August 4, 2005: 
http://www.dhs.ca.gov/mcs/mcpd/MEB/ACLs/PDFs/2005ACLs/20thru29/c05-23.pdf  
 
Applications are available in previously prepared packets (which also include applications for 
Medi-Cal and the MSPs) at the county offices.  They are also available from SSA.  Paper 
applications, Form SSA-1020, can be requested by phone at 1-800-772-1213; applications can be 
filed online at www.ssa.gov and in person at any SSA office.  Although the application is 
available in only English and Spanish, instructions and assistance are available in 15 other 
languages: http://ssa.gov/prescriptionhelp/.  Individuals with limited English proficiency can fill 
out information and bring it to an SSA office, where they are supposed to get assistance in their 
language.  They should also be able to get assistance in their language at the county Medi-Cal 
office.   
 
6. When does LIS eligibility begin? 
 
For individuals who are applying for the LIS, eligibility is retroactive to the month the application 
is filed.  As with SSI, a filing date can be established with a telephone call.  To retain the date, a 
completed application must be filed within 60 days of the initial inquiry.  Individuals who are 
“deemed” eligible for a subsidy (full and partial duals) are eligible retroactive to the first day of 
the month in which they were eligible for both Medi-Cal and Medicare Part D.   
 
If an individual already is enrolled in a Part D plan and is approved for the LIS, the plan will 
reimburse the enrollee for overpayments of premiums and co-pays back to the month of the filing 
date.   
 
Sources for Part III: 42 USC §1395w-114; 20 CFR §§418.3001-418.33680; 42 CFR §§423.771-
423.800; CMS Guidance to States on the Low-Income Subsidy (May 25, 2005) at 
http://www.cms.hhs.gov/States/Downloads/GuidancetoStatesonLimited-IncomeSubsidy.pdf.   See 
also NSCLC’s overview of the Low-Income Subsidy at  
http://www.nsclc.org/news/06/06/LIS060706.doc.  
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IV. ENROLLING IN A PLAN 
 
1.  How many plans are available?   
 
For 2006, Californians have a dizzying array of Medicare Part D plan choices. There are 18 
organizations offering 47 stand-alone plans (PDPs).  All of the PDPs are offered in every county 
in the state.  Also, all of the PDPs are available to those on the LIS.  (Note:  If an LIS individual 
chooses a plan with a premium over the “benchmark,” the individual will be responsible for the 
difference between the plan premium and the benchmark premium.  In order to avoid this cost 
and pay no premium, LIS individuals must enroll in one of the 10 “benchmark” plans.  See above, 
pg. 3).  In addition, 22 companies are offering 113 Medicare Advantage and Cost Prescription 
Drug Plans in 2006.  Of these Medicare Advantage (MA) plans, one company - Blue Cross - is 
offering 2 different Regional PPO plans that are available statewide; the availability of the 
remaining MA plans varies county-by-county throughout California.  Therefore, the MA-PD 
choices available to beneficiaries vary greatly from county to county.  In 2006, beneficiaries in 
smaller counties like Butte, Inyo, Sierra and 16 others have only 2 MA-PDs to choose from (a 
total of 49 plans), while beneficiaries in Los Angeles County have 48 MA-PDs to choose from 
(totaling 95 plans). (As mentioned above, the number of plans available in 2007 will be different 
than in 2006.  The plan data for 2007 will be added to this Q&A after that data has been released 
and analyzed.)   
 
To see what plans are available and at what cost in a particular area, refer to the CMS consumer 
website: http://www.medicare.gov.   The “Medicare Prescription Drug Plan Finder” at the 
Medicare website is currently the only comprehensive tool available to compare premiums, 
formularies and tiers of plans:  
https://www.medicare.gov/MPDPF/Public/Include/DataSection/Questions/Questions.asp . 
 
2. How does an individual enroll in a Part D plan? 
 
Individuals may enroll by contacting a plan directly, by calling 1-800-MEDICARE, or by filling 
out an enrollment on the Medicare website, www.medicare.gov.   
 
3. When can individuals enroll in a Part D plan or change plans?  
 
Non-dually eligible individuals can join or change plans only during designated enrollment 
periods: 
 

• At the start of the Part D program, all eligible individuals had an Initial Enrollment 
Period (IEP) from November 15, 2005 through May 15, 2006.   

 
• All newly eligible individuals have an Initial Enrollment Period (IEP) that commences 

three months prior to their eligibility and continues through the month of their eligibility 
and for three months thereafter, for a total of seven months.  

 
• All eligible individuals have an Annual Election Period (AEP) in which to join, change or 

drop plans. For 2006 enrollment, the AEP extended from November 15, 2005 through 
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May 15, 2006, the same period as the IEP.  For subsequent years, the AEP will extend 
from November 15 through December 31 each year with enrollment effective January 1 
of the following year.  

 
• A Special Enrollment Period (SEP) is available when an individual moves out of the 

coverage region, when there is involuntary loss of “creditable coverage;” when an 
individual was not enrolled in a plan because of an error by a federal employee; in other 
circumstances where a plan is discontinued; when an enrollee can show that a plan 
violated a material provision of its contract with the individual; and in other special 
circumstances.   

 
• An Open Enrollment Period is available in connection with Medicare Advantage plans. 

The period allows individuals to make some plan changes, but it cannot be used to enroll 
in Part D for the first time.  The following actions can be taken during this period: 
Individuals in a MA-PD plan can 1) switch to another MA-PD plan or 2) switch to 
original Medicare with a PDP; Individuals in a MA plan with no prescription coverage 
can 1) switch to another MA plan with no prescription drug coverage or 2) enroll in 
original Medicare; Individuals in original Medicare with a PDP can enroll in a MA-PD.  
Individuals can only make one change during this period.  For 2007 and thereafter, the 
OEP is January 1 to March 31. 

 
Dual eligibles, individuals in nursing homes and qualifying low income beneficiaries have 
additional opportunities to join or change plans: 
 

• Nursing home residents have a continuous Special Enrollment Period (SEP) and can join 
or change or drop plans at any time. The change is effective the first day of the next 
month. 

 
• All dual eligibles, including partial duals, also have a continuous Special Enrollment 

Period. 
 

• Other LIS-eligible individuals, if they are not already enrolled in a Part D plan prior to 
approval for LIS, have a Special Enrollment Period that allows them one opportunity to 
choose a plan.  The SEP begins upon their approval for LIS.  If they do not choose a plan 
within two months, their enrollment will be facilitated.  If facilitated, they have one 
opportunity to change or drop plans in the calendar year in which their enrollment was 
facilitated.  The change is effective the first day of the month following their election. 

 
4.   When should a Medicare beneficiary NOT enroll (or opt out of 

enrollment) in a Part D plan?  
 
An individual who has “creditable coverage,” i.e., coverage that is actuarially as good as or better 
than Part D standard coverage, usually from an employer or union or governmental entity, needs 
to carefully consider whether enrolling in a Part D plan is appropriate. All plans are required to 
send enrolled Medicare beneficiaries letters (or other information, e.g., a newsletter) stating 
whether their coverage is “creditable.” 
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Because the structures of employer plans can vary greatly, a decision to drop creditable coverage 
should only be made with full information.  Be sure to check with the specific program or 
employer plan before making any decisions since the issues are plan specific.  Factors to consider 
include: 
 

• Under some employer plans, if an individual enrolls in Part D, the individual AND 
dependents will be dropped from the ENTIRE employer health insurance plan, not just 
the drug coverage.  Once dropped from the employer plan, often re-enrollment is barred.  
In these cases, enrolling in a Part D plan can result in serious degradation in total 
coverage. 

 
• Some employer plans with comparable coverage (e.g., TRICARE for Life) do NOT drop 

a member if that individual enrolls in Part D.  Duals and other LIS individuals paying 
little or no premium may save money and obtain expanded coverage by continuing in the 
employer plan and also enrolling in Part D. 

 
• Some employer plans offer wrap-around coverage that complements Part D coverage. 
 
• Some employer plans add little to Part D coverage and entail additional premium 

payments.  Duals and other LIS eligibles, after comparing benefits, may find that 
dropping the employer plan saves money and does not hurt overall coverage. 

 
Note:  Dual eligibles who have been auto-enrolled and need to drop their Part D coverage to 
protect their employer coverage must disenroll from the Part D plan to which they have been 
assigned and opt out of further enrollment.  They must make it clear, preferably in writing, that 
they are opting out of all enrollment in Part D and not just disenrolling from an assigned plan.  
Otherwise, they may be auto-enrolled again the next month.   
 
5. What are late enrollment penalties?  
 
Individuals who were eligible for Part D, but did not enroll by May 15, 2006, may face a late 
enrollment penalty. In general an individual who, for 63 consecutive days after the close of his or 
her Initial Enrollment Period, is not enrolled in either a Part D plan or a plan with creditable 
coverage will be subject to a late enrollment premium penalty when he or she later enrolls in a 
Part D plan.  The penalty is at least 1% per month of the “base beneficiary premium” (a 
composite premium derived from a complex formula) for every month after the close of the 
Initial Enrollment Period or the loss of creditable coverage in which the individual is not enrolled 
in a plan.  The penalty continues as long as the individual is enrolled in Part D and rises each 
year as the base beneficiary premium rises. 
 
For most people whose Initial Enrollment Period ended May 15, 2006, the minimum penalty will 
be 7% of the base beneficiary premium (1% per month for the months of June through 
December), because their next available enrollment will not be effective until January 1, 2007.  
The base beneficiary premium for 2007 has not yet been established, but if it were, for example, 
$40, a 7% penalty would mean an additional $2.80 each month through 2007. 
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6. Do people with low incomes pay the late enrollment penalty? 
 
CMS has waived the late enrollment penalty for LIS recipients for 2006.  If not waived in future 
years, the full penalty would apply to partial subsidy LIS recipients (those with income between 
135-150% of FPL). Other subsidy recipients, however, would pay only 20% of the penalty and 
payments would expire after five years.   
 
Sources for Part IV: 42 USC §1395w-101; 42 CFR §§423.30-423.56; PDP Guidance: Eligibility, 
Enrollment and Disenrollment(CMS)  at 
http://www.cms.hhs.gov/States/Downloads/CMSOperationalGuidanceforPDPEnrollment.pdf. 
Medicare Managed Care Manual, Ch. 2—Medicare Advantage Enrollment and Disenrollment 
(8-5-05) at  http://www.cms.hhs.gov/manuals/downloads/mc86c02.pdf.     See also NSCLC’s 
overview of enrollment and eligibility issues at 
http://www.nsclc.org/news/06/06/enroll_elig_0606.doc.  
 

V.  USING THE PRESCRIPTION DRUG BENEFIT 
 
1.  Do all Part D plans cover the same drugs?  
 
No.  Each plan may offer its own formulary, or list of covered drugs, subject to certain limits set 
by CMS:  
 

• Plans must offer at least two drugs in each of most major therapeutic categories.    
 

• Plans must offer all or virtually all drugs in the following six categories: antidepressants, 
antipsychotics, anticonvulsants, antiretrovirals, anticancer, and immunosuppressants.  
However, they may impose prior authorization or utilization management requirements 
for these drugs.   

 
2. Are any categories of drugs always excluded from Part D  

coverage? 
 
Yes.  By law, certain drugs may not be covered by Part D.  They are: drugs for anorexia, weight 
loss or gain; for fertility; for cosmetic purposes or hair growth; or for relief of cold symptoms; 
prescription vitamins and minerals (except niacin, prenatal vitamins and fluoride preparations); 
non-prescription drugs (over-the-counter); and certain anti-anxiety and anti-seizure drugs 
(barbiturates and benzodiazepines are the most common).   
 
Medi-Cal continues to cover those excluded drugs that have been covered by Medi-Cal in the 
past.  The categories of excluded drugs that Medi-Cal will continue to cover are: drugs for 
anorexia, weight loss or weight gain; drugs providing symptomatic relief of coughs and cold; 
non-prescription drugs; barbiturates; benzodiazepines; select prescription vitamins and minerals 
(subject to restrictions). 
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Part D plans also have the option of including these drugs in their enhanced plans, but do not 
receive government subsidy for them.  Enrollee expenditures for excluded drugs do not count 
toward the catastrophic limit. 
 
3. Can plans change their formularies? 
 
Yes. Plans can change their formularies during the plan year with 60 days notice to individuals 
directly affected.   A change in formulary does not trigger the right of an enrollee to change plans 
(except for dual eligibles who can change plans at anytime).  However, CMS has told plans that, 
for the remainder of 2006, it “expects” plans to exempt enrollees currently taking the affected 
drug from the formulary change.   
 
4. What other restrictions can plans place on drug availability? 
 
Plans may impose step therapy requirements, also called “fail first,” (plan requires beneficiary to 
try another medication or treatment before receiving the requested medication), prior 
authorization requirements (plan requires physician to provide additional information before 
authorizing payment of the requested medication), and dosage limits (plan limits the quantity or 
delivery method, e.g., tablet, capsule, liquid, of a medication that will be available to a recipient).   
 
5.  What is “transitional assistance” or a “transition fill”?  
 
CMS requires that Part D plans must have a transition process for new enrollees to get a first fill 
of existing prescriptions, even if they are not on the formulary of the plan or if the formulary 
restricts their use.  One 30 day fill is required, though CMS has urged plans to provide additional 
flexibility. In practice, transition fill policies vary widely among plans and, in many cases, are not 
well understood by dispensing pharmacists or followed by plans.   
 
6.  What is the exceptions process?  
 
When a plan denies coverage for a drug that an enrollee’s prescribing physician believes is 
medically necessary, the enrollee, the enrollee’s representative or the enrollee’s doctor can 
request a “coverage determination.”  Most coverage determinations are requests for “exceptions” 
to the plan’s formulary, prior authorization requirement, tiering structure or usage limitations 
(e.g., requirement for step therapy).  
 
Exception requests must be supported by a statement by the prescribing physician. The required 
statement for a formulary or tiering exception must show that the drug is “medically necessary” 
and that other drugs on the formulary or drugs on the lower tier would not be as effective or 
would cause adverse effects. Plans must accept written statements and can decide to also accept 
statements orally.  Dosing and step therapy exception criteria are similar.  
 
If an exception is granted, it continues through the rest of the plan year.  The plan has the option 
of extending it further without requiring another exception request. 
 
Note:  Dual eligibles and nursing home residents have the option of changing plans if their 
exception request is denied.  Other enrollees do not.   
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For a detailed guide on the exceptions process see, 
http://www.nsclc.org/news/06/08/advexcept_081706.doc  
 
7.  What is the timeframe for handling exceptions?  
 
For a standard exception request, a plan must make a ruling within 72 hours of receiving the 
supporting statement of the prescribing physician. 

For an expedited exception request, the plan must rule within 24 hours or earlier if the enrollee’s 
condition requires it.  A request will be expedited when the prescribing physician asserts that a 
delay may place the enrollee’s life, health, or ability to regain maximum function in serious 
jeopardy.  If the enrollee is seeking reimbursement after having paid for and received the drug, 
expedited consideration will not be granted.  See Sec. V. 12, below for steps beneficiaries can 
take if these timelines are not met.    

8.   If an exception is denied, what appeals are available? 

If the plan denies an exception request, five levels of appeal are available: 

 1. Redetermination by the plan.  A different decision-maker within the plan reviews  
  the file.   

 2. Review by an Independent Review Entity (IRE).  This is the first level of review  
  outside the plan. 

 3. Review by an Administrative Law Judge at CMS. 

 4. Review by the Medicare Appeals Council (MAC). 

 5. Review by federal courts, beginning with Federal District Court. 
 
Enrollees have 60 days in which to file each level of appeal.  For redeterminations by plans and 
by IREs, the time limits for handling expedited appeals and standard appeals are 72 hours and 7 
days, respectively.  At the ALJ and MAC level, decision-makers face a 90 day deadline. 
 
9. What is the grievance process? 
 
If enrollees have complaints that are not about specific determinations on drug availability or cost 
based on the individual’s medical needs, they may file a grievance.  Grievances may cover such 
issues as poor or rude service, plan structure, and complaints about delays in handling exceptions.  
Plans must investigate grievances within established timeframes and provide responses. 
 
10.  What rules apply to nursing home residents? 
 
Special protections under Medicare Part D apply to nursing home residents.  First, nursing home 
residents should receive longer transition fills than other residents.  CMS proposes at least 90 
days for nursing home residents compared to a mere 30 days for people in the community. 
 Second, the Medi-Cal rules regarding incurred medical expenses should allow the purchase of 
uncovered drugs and a reduction in the resident’s share of cost, causing no additional expense for 
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residents on Medi-Cal with a share of cost.   Finally, under the Nursing Home Reform Law, the 
facility is responsible for providing all necessary medical care, and should provide for uncovered 
medications.  Dual eligible nursing home residents have no share of cost payments for their 
prescriptions and are not required to pay the $1/$5 co-pays that other beneficiaries must pay for 
each drug.  Unfortunately, the special protections for nursing homes apply only to nursing 
facilities and are strictly defined.  People in assisted-living, board and care and Medi-Cal 
recipients living in the community who are receiving care at the same level as nursing home 
recipients are not covered by the special protections and must pay co-payments for each 
medication. 
 
11. What rules apply to individuals with a Share of Cost?  
 
Individuals who are medically needy, but have incomes over the allowable Medi-Cal limits can 
“spend down” their excess income in order to become eligible for Medi-Cal.  These beneficiaries 
are often referred to as having a Share of Cost (SOC).  Individuals with a SOC who meet their 
SOC will be determined eligible for the Low Income Subsidy for the full year beginning in the 
month in which they meet their SOC – even if they do not meet their share of cost in any other 
month during the year.  An individual who meets his or her SOC in July or any month after, will 
also be determined eligible for the subsidy for the next calendar year.   
 

For example, Ms. Smith meets her SOC in July 2006.  She will be determined eligible for 
the Low Income Subsidy for the remainder of 2006 AND all of 2007.  However, if Ms. 
Smith met her SOC in January 2006, she would only be determined eligible for the 
subsidy for the remainder of 2006.  She would have to meet her SOC again sometime in 
July or after to be determined eligible for the subsidy for calendar year 2007.   

 
Individuals who meet their SOC and become eligible for the LIS receive the same subsidy as a 
full benefit dual eligible.  They are subject to no premium, no deductible and no donut hole, and 
will be charged a $2 co-pay for generic and preferred multisource drugs ($2.15 for 2006) and $5 
($5.35 for 2007) for other brand name drugs.   
 
However, an individual with SOC is treated differently with regard to enrollment period rules.  
Individuals with a SOC are only entitled to the continuous Special Enrollment Period (SEP) 
granted to full benefit duals in the months in which they have actually met their SOC.  If they do 
not meet their SOC in a given month, they are treated as having lost their dual eligibility (for 
purposes of enrollment periods only).  Individuals who have lost their dual eligibility are entitled 
to a three month Special Enrollment Period (SEP) during which they can make one enrollment 
choice.   
  
12. State Emergency Program can fill some gaps in Part D  
 
Help At the Pharmacy 
 
Recognizing that the transition to Part D has been far from smooth for dual eligibles, the 
California legislature enacted a bill (California Welfare and Institutions Code Section 14133.23) 
to provide for emergency back-up coverage by the California Department of Health Services for 
the first several months of 2006.  Under the Emergency Drug Benefit, pharmacists may, under 
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certain, limited circumstances, bill Medi-Cal for a prescription that s/he cannot bill to Medicare.  
The program only applies to prescriptions sought by full-benefit dual eligibles.    
 
The most recent version of the program was approved by the legislature in May 2006 and is 
effective from May 2006 until January 31, 2007.  The new version of the program limits the 
situations in which the program can be used and requires pharmacists to take more steps before 
filing a claim under the program.  The program covers a prescription in the following four 
circumstances: 1) Medicare system problems or errors; 2) Eligibility/enrollment problems; 3) Co-
payments charged in excess of LIS requirement; 4) The plan does not respond to a prior 
authorization/exception request.  Medi-Cal has created a bulletin which details the steps a 
pharmacist must take in each situation before filing a claim.  When filing the claim, the 
pharmacist must submit a paper treatment authorization request (TAR) to Medi-Cal with an 
explanation of actions the pharmacy has taken in an attempt to receive payment through Medicare 
Part D.    
 
Pharmacists are not required to utilize the Emergency Drug Benefit.  Since pharmacists must take 
many steps and fill out significant paperwork in order to bill a claim to the program, they may be 
reluctant to do so.  Therefore, advocates can play an important role in educating pharmacists 
about the existence of the program and convincing them to utilize it for a particular client.      
 
A copy of the Medi-Cal bulletin is available at: http://files.medi-
cal.ca.gov/pubsdoco/publications/bulletins/notice/20060818_emergency_0516update.pdf.  
 
13.   What to do next?  Reporting problems and complaints 
 
If an individual experiences a problem accessing medications, it is important to follow up on the 
problem and seek resolution.  Individuals and advocates may contact the plan or call the 1-800-
MEDICARE number to resolve many issues.  However, individuals and advocates should also 
email the CMS Region IX office in San Francisco.  Utilizing email ensures that a paper trail of 
the communication is created.  
 
The last page of this piece includes contact information for Region IX as well as contact 
information for a variety of other resources for helping individuals to access medications.    
 
Sources for Part V:  42 USC §1395w-104; 42 CFR §§423.560-423.638; Prescription Drug 
Benefit Manual, Ch. 18(CMS, Rev. 11-30-05) at 
http://www.cms.hhs.gov/PrescriptionDrugCovContra/Downloads/PartDManualAppeals_11.30.05
.pdf; PDP Enrollment Guidance at 
http://www.cms.hhs.gov/PrescriptionDrugCovContra/Downloads/PDP_EnrollmentGuidance_08.
29.05.pdf.   See also NSCLC’s overview of coverage determinations, exceptions, and appeals at 
http://www.nsclc.org/news/06/01/partd_coveragememo.pdf.  
 
 
For further  information on Medicare Part D, please see our website www.nsclc.org or contact 
NSCLC’s Oakland office or Kevin Prindiville Kprindiville@nsclc.org. 
 

October 1, 2006   



©2006 National Senior Citizens Law Center   16

CONTACTS & RESOURCES 
 
 

Organization Phone Website/Email 

CMS Region IX – San Francisco 415-744-3628 rosfodbs@cms.hhs.gov 
www.cms.hhs.gov 

Centers for Medicare & Medicaid 
Services  www.cms.hhs.gov 

Medicare Beneficiary Services, 
Information 

1-800-MEDICARE 
1-800-633-4227 www.medicare.gov 

Social Security Administration 1-800-772-1213 www.ssa.gov 

CA Department of Health 
Services 

916-445-4171 
(General Information) www.dhs.ca.gov 

 
 

HELPFUL WEBSITES 
 
 

National Senior Citizens Law Center www.nsclc.org 

CA Health Advocates www.cahealthadvocates.org 

Western Center on Law and Poverty www.wclp.org 

National Health Law Program www.healthlaw.org 

California Health Care Foundation www.chcf.org 

Kaiser Family Foundation www.kff.org 

 


