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HCBS QUALITY FRAMEWORK 
The Home and Community‐Based 
Services (HCBS) Quality Framework 
provides a common frame of reference 
in support of productive dialogue 
among all parties who have a stake in 
the quality of community services and 
supports for older persons and indi‐
viduals with disabilities.  The Frame‐
work focuses attention on participant‐
centered desired outcomes along seven 
dimensions. 
Program design sets the stage for 
achieving these desired outcomes.  Pro‐
gram design addresses such topics as 
service standards, provider qualifica‐
tions, assessment, service planning, 
monitoring participant health and 
welfare, and critical safeguards (e.g., 
incident reporting and management 
systems). 

Quality management encompasses three functions: 
� Discovery: Collecting data and direct participant experiences in order to assess the ongoing implementation of 

the program, identifying strengths and opportunities for improvement.  
� Remediation: Taking action to remedy specific problems or concerns that arise. 
� Continuous Improvement: Utilizing data and quality information to engage in actions that lead to continuous 

improvement in the HCBS program.  

Quality management gauges the effec‐
tiveness and functionality of program 
design and pinpoints where attention 
should be devoted to secure improved 
outcomes. 

Focus  Desired Outcome 

Participant Access  Individuals have access to home and community‐based services 
and supports in their communities. 

Participant‐Centered 
Service Planning and 

Delivery 

Services and supports are planned and effectively implemented 
in accordance with each participant’s unique needs, expressed 
preferences and decisions concerning his/her life in the 
community 

Provider Capacity 
and Capabilities 

There are sufficient HCBS providers and they possess and 
demonstrate the capability to effectively serve participants. 

Participant 
Safeguards 

Participants are safe and secure in their homes and 
communities, taking into account their informed and expressed 
choices. 

Participant Rights 
and Responsibilities 

Participants receive support to exercise their rights and in 
accepting personal responsibilities. 

Participant Outcomes 
and Satisfaction 

Participants are satisfied with their services and achieve 
desired outcomes. 

System Performance  The system supports participants efficiently and effectively and 
constantly strives to improve quality. 

Program design features and quality 
management strategies will vary from 
program to program, depending on the 
nature of the program’s target population, 
the program’s size and the services that it 
offers, its relationship to other public pro‐
grams, and additional factors. 
The Framework was developed in part‐
nership with the National Associations of 
State Directors of Developmental Dis‐
abilities Services, State Units on Aging, 
and State Medicaid Directors. 

 

 



 

HCBS Quality Framework 

HCBS QUALITY FRAMEWORK 
QUALITY FOCUS AREAS 

Focus I: Participant Access 
Desired Outcome: Individuals have access to home and community-based services and 
supports in their communities. 

I.A Information/Referral 
Desired Outcome: Individuals and families can readily obtain information concerning 
the availability of HCBS, how to apply and, if desired, offered a referral. 

I.B. Intake and Eligibility 
I.B.1 User-Friendly Processes 
Desired Outcome: Intake and eligibility determination processes are understandable 
and user-friendly to individuals and families and there is assistance available in 
applying for HCBS. 
I.B.2 Referral to Community Resources 
Desired outcome: Individuals who need services but are not eligible for HCBS are 
linked to other community resources. 
I.B.3 Individual Choice of HCBS 
Desired Outcome: Each individual is given timely information about available 
services to exercise his or her choice in selecting between HCBS and institutional 
services. 
I.B.4 Prompt Initiation 
Desired Outcome: Services are initiated promptly when the individual is determined 
eligible and selects HCBS. 

Focus II: Participant-Centered Service Planning and Delivery 

Desired Outcome: Services and supports are planned and effectively implemented in 
accordance with each participant’s unique needs, expressed preferences and decisions 
concerning his/her life in the community. 

II.A Participant-Centered Service Planning 

II.A.1 Assessment 
Desired Outcome: Comprehensive information concerning each participant’s 
preferences and personal goals, needs and abilities, health status and other available 
supports is gathered and used in developing a personalized service plan. 
II.A.2 Participant Decision Making 
Desired Outcome: Information and support is available to help participants make 
informed selections among service options. 
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II.A.3 Free Choice of Providers 
Desired Outcome: Information and support is available to assist participants to freely choose 
among qualified providers. 
II.A.4 Service Plan 
Desired Outcome: Each participant’s plan comprehensively addresses his or her identified 
need for HCBS, health care and other services in accordance with his or her expressed personal 
preferences and goals. 
II.A.5 Participant Direction 
Desired Outcome: Participants have the authority and are supported to direct and manage 
their own services to the extent they wish. 

II.B Service Delivery 

II.B.1 Ongoing Service and Support Coordination 
Desired Outcome: Participants have continuous access to assistance as needed to obtain and 
coordinate services and promptly address issues encountered in community living. 
II.B.2 Service Provision 
Desired Outcome: Services are furnished in accordance with the participant’s plan. 
II.B.3 Ongoing Monitoring 
Desired Outcome: Regular, systematic and objective methods – including obtaining the 
participant’s feedback – are used to monitor the individual’s well being, health status, and 
the effectiveness of HCBS in enabling the individual to achieve his or her personal goals. 
II.B.4 Responsiveness to Changing Needs 
Desired Outcome: Significant changes in the participant’s needs or circumstances promptly 
trigger consideration of modifications in his or her plan. 

Focus III: Provider Capacity and Capabilities 

Desired Outcome: There are sufficient HCBS providers and they possess and demonstrate the 
capability to effectively serve participants. 

III.A    Provider Networks and Availability 
Desired Outcome: There are sufficient qualified agency and individual providers to meet the 
needs of participants in their communities. 

III.B Provider Qualifications 
Desired Outcome: All HCBS agency and individual providers possess the requisite skills, 
competencies and qualifications to support participants effectively. 

III.C Provider Performance 
Desired Outcome: All HCBS providers demonstrate the ability to provide services and supports 
in an effective and efficient manner consistent with the individual’s plan. 
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Focus IV: Participant Safeguards 
Desired Outcome: Participants are safe and secure in their homes and communities, taking into 
account their informed and expressed choices. 

IV.A Risk and Safety Planning 
Desired Outcome: Participant health risk and safety considerations are assessed and potential 
interventions identified that promote health, independence and safety with the informed 
involvement of the participant. 

IV.B Critical Incident Management 
Desired Outcome: There are systematic safeguards in place to protect participants from 
critical incidents and other life-endangering situations. 

IV.C Housing and Environment 
Desired Outcome: The safety and security of the participant’s living arrangement is assessed, 
risk factors are identified and modifications are offered to promote independence and safety 
in the home. 

IV.D Behavior Interventions 
Desired Outcome: Behavior interventions – including chemical and physical restraints – are 
only used as a last resort and subject to rigorous oversight. 

IV.E. Medication Management 
Desired Outcome: Medications are managed effectively and appropriately. 

IV.F Natural Disasters and Other Public Emergencies 
Desired Outcome: There are safeguards in place to protect and support participants in the 
event of natural disasters or other public emergencies. 

Focus V: Participant Rights and Responsibilities 

Desired Outcome: Participants receive support to exercise their rights and in accepting personal 
responsibilities. 

V.A Civic and Human Rights 
Desired Outcome: Participants are informed of and supported to freely exercise their 
fundamental constitutional and federal or state statutory rights. 

V.B Participant Decision Making Authority 
Desired Outcome: Participants receive training and support to exercise and maintain their 
own decision-making authority. 

V.C Due Process 
Desired Outcome: Participants are informed of and supported to freely exercise their 
Medicaid due process rights. 

V.D Grievances 
Desired Outcome: Participants are informed of how to register grievances and complaints and 
supported in seeking their resolution. Grievances and complaints are resolved in a timely 
fashion. 
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Focus VI: Participant Outcomes and Satisfaction 
Desired Outcome: Participants are satisfied with their services and achieve desired outcomes. 

VI.A Participant Satisfaction 
Desired Outcome: Participants and family members, as appropriate, express satisfaction with 
their services and supports. 

VI.B Participant Outcomes 
Desired Outcome: Services and supports lead to positive outcomes for each participant. 

Focus VII: System Performance 
Desired Outcome: The system supports participants efficiently and effectively and constantly 
strives to improve quality. 

VII.A System Performance Appraisal 
Desired Outcome: The service system promotes the effective and efficient provision of 
services and supports by engaging in systematic data collection and analysis of program 
performance and impact. 

VII.B Quality Improvement 
Desired Outcome: There is a systemic approach to the continuous improvement of quality in 
the provision of HCBS. 

VII.C Cultural Competency 
Desired Outcome: The HCBS system effectively supports participants of diverse cultural and 
ethnic backgrounds. 

VII.D Participant and Stakeholder Involvement 
Desired Outcome: Participants and other stakeholders have an active role in program design, 
performance appraisal, and quality improvement activities. 

VII. E Financial Integrity 
Desired Outcome: Financial accountability is assured and payments are made promptly in 
accordance with program requirements. 
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§1915(c) of the Social Security Act (as amended) 
SEC. 1915. (c)(1) The Secretary may by waiver provide that a State plan approved under this title 
may include as "medical assistance" under such plan payment for part or all of the cost of home 
or community-based services (other than room and board) approved by the Secretary which are 
provided pursuant to a written plan of care to individuals with respect to whom there has been a 
determination that but for the provision of such services the individuals would require the level 
of care provided in a hospital or a nursing facility or intermediate care facility for the mentally 
retarded the cost of which could be reimbursed under the State plan. For purposes of this 
subsection, the term "room and board" shall not include an amount established under a method 
determined by the State to reflect the portion of costs of rent and food attributable to an unrelated 
personal caregiver who is residing in the same household with an individual who, but for the 
assistance of such caregiver, would require admission to a hospital, nursing facility, or 
intermediate care facility for the mentally retarded.  

(2) A waiver shall not be granted under this subsection unless the State provides assurances 
satisfactory to the Secretary that--  

(A) necessary safeguards (including adequate standards for provider participation) have 
been taken to protect the health and welfare of individuals provided services under the 
waiver and to assure financial accountability for funds expended with respect to such 
services;  

(B) the State will provide, with respect to individuals who--  

(i) are entitled to medical assistance for inpatient hospital services, nursing facility 
services, or services in an intermediate care facility for the mentally retarded under 
the State plan,  
(ii) may require such services, and  
(iii) may be eligible for such home or community-based care under such waiver,  

for an evaluation of the need for inpatient hospital services, nursing facility services, 
or services in an intermediate care facility for the mentally retarded;  

(C) such individuals who are determined to be likely to require the level of care provided 
in a hospital, nursing facility, or intermediate care facility for the mentally retarded are 
informed of the feasible alternatives, if available under the waiver, at the choice of such 
individuals, to the provision of inpatient hospital services, nursing facility services, or 
services in an intermediate care facility for the mentally retarded;  

(D) under such waiver the average per capita expenditure estimated by the State in any 
fiscal year for medical assistance provided with respect to such individuals does not 
exceed 100 percent of the average per capita expenditure that the State reasonably 
estimates would have been made in that fiscal year for expenditures under the State plan 
for such individuals if the waiver had not been granted; and  

(E) the State will provide to the Secretary annually, consistent with a data collection plan 
designed by the Secretary, information on the impact of the waiver granted under this 
subsection on the type and amount of medical assistance provided under the State plan 
and on the health and welfare of recipients.
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(3) A waiver granted under this subsection may include a waiver of the requirements of section 
1902(a)(1) (relating to statewideness), section 1902(a)(10)(B) (relating to comparability), and 
section 1902(a)(10)(C)(i)(III) (relating to income and resource rules applicable in the 
community). A waiver under this subsection shall be for an initial term of three years and, upon 
the request of a State, shall be extended for additional five-year periods unless the Secretary 
determines that for the previous waiver period the assurances provided under paragraph (2) have 
not been met. A waiver may provide, with respect to post-eligibility treatment of income of all 
individuals receiving services under that waiver, that the maximum amount of the individual's 
income which may be disregarded for any month for the maintenance needs of the individual 
may be an amount greater than the maximum allowed for that purpose under regulations in effect 
on July 1, 1985.  

(4) A waiver granted under this subsection may, consistent with paragraph (2)--  

(A) limit the individuals provided benefits under such waiver to individuals with respect 
to whom the State has determined that there is a reasonable expectation that the amount 
of medical assistance provided with respect to the individual under such waiver will not 
exceed the amount of such medical assistance provided for such individual if the waiver 
did not apply, and  

(B) provide medical assistance to individuals (to the extent consistent with written plans 
of care, which are subject to the approval of the State) for case management services, 
homemaker/home health aide services and personal care services, adult day health 
services, habilitation services, respite care, and such other services requested by the State 
as the Secretary may approve and for day treatment or other partial hospitalization 
services, psychosocial rehabilitation services, and clinic services (whether or not 
furnished in a facility) for individuals with chronic mental illness.  

Except as provided under paragraph (2)(D), the Secretary may not restrict the number of hours or 
days of respite care in any period which a State may provide under a waiver under this 
subsection.  

(5) For purposes of paragraph (4)(B), the term "habilitation services"--  

(A) means services designed to assist individuals in acquiring, retaining, and improving 
the self-help, socialization, and adaptive skills necessary to reside successfully in home 
and community based settings; and  

(B) includes (except as provided in subparagraph (C)) prevocational, educational, and 
supported employment services; but  

(C) does not include— 

(i) special education and related services (as defined in section 602(16) and (17) of 
the Education of the Handicapped Act (20 U.S.C. 1401(16), (17)) which otherwise 
are available to the individual through a local educational agency; and  
(ii) vocational rehabilitation services which otherwise are available to the individual 
through a program funded under section 110 of the Rehabilitation Act of 1973 (29 
U.S.C. 730).  

(6) The Secretary may not require, as a condition of approval of a waiver under this section 
under paragraph (2)(D), that the actual total expenditures for home and community-based 
services under the waiver (and a claim for Federal financial participation in expenditures for the 

Instructions: Version 4.0 HCBS Waiver Application 
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services) cannot exceed the approved estimates for these services. The Secretary may not deny 
Federal financial payment with respect to services under such a waiver on the ground that, in 
order to comply with paragraph (2)(D), a State has failed to comply with such a requirement.  

(7) (A) In making estimates under paragraph (2)(D) in the case of a waiver that applies only 
to individuals with a particular illness or condition who are inpatients in, or who would 
require the level of care provided in, hospitals, nursing facilities, or intermediate care 
facilities for the mentally retarded, the State may determine the average per capita 
expenditure that would have been made in a fiscal year for those individuals under the 
State plan separately from the expenditures for other individuals who are inpatients in, or 
who would require the level of care provided in, those respective facilities.  

(B) In making estimates under paragraph (2)(D) in the case of a waiver that applies only 
to individuals with developmental disabilities who are inpatients in a nursing facility and 
whom the State has determined, on the basis of an evaluation under paragraph (2)(B), to 
need the level of services provided by an intermediate care facility for the mentally 
retarded, the State may determine the average per capita expenditures that would have 
been made in a fiscal year for those individuals under the State plan on the basis of the 
average per capita expenditures under the State plan for services to individuals who are 
inpatients in an intermediate care facility for the mentally retarded, without regard to the 
availability of beds for such inpatients.  

(C) In making estimates under paragraph (2)(D) in the case of a waiver to the extent that 
it applies to individuals with mental retardation or a related condition who are resident in 
an intermediate care facility for the mentally retarded the participation of which under the 
State plan is terminated, the State may determine the average per capita expenditures that 
would have been made in a fiscal year for those individuals without regard to any such 
termination.  

(8) The State agency administering the plan under this title may, whenever appropriate, enter into 
cooperative arrangements with the State agency responsible for administering the program for 
children with special health care needs under title V in order to assure improved access to 
coordinated services to meet the needs of such children.  

(9) In the case of any waiver under this subsection which contains a limit on the number of 
individuals who shall receive home or community-based services, the State may substitute 
additional individuals to receive such services to replace any individuals who die or become 
ineligible for services under the State plan.  

(10) The Secretary shall not limit to fewer than 200 the number of individuals in the State who 
may receive home and community-based services under a waiver under this subsection.  
 
 
 
 
 



 

 
 
 

 



 

Attachment C: Medicaid Regulations Related to the 
Operation of HCBS Waivers 

This attachment compiles selected Medicaid regulations that are related to the operation of HCBS 
waivers and cited in the application and/or instructions.  Other regulations not included in this 
compilation may be accessed on the Internet via the Government Printing Office website at: 
access.gpo.gov/nara/cfr/waisidx_04/42cfrv3_04.html  

CFR Citation Topic 
42 CFR §430.25 Waivers of State Plan Requirements 
42 CFR §431.10 Single State Medicaid Agency 
42 CFR §431.200 (Subpart E) Fair Hearings for Applicants and Recipients 
42 CFR §435.217 Individuals Receiving Home and Community-Based Services 
42 CFR §435.726 Post-eligibility treatment of income of individuals receiving home 

and community-based services furnished under a waiver: 
Application of patient income to the cost of care. (SSI States) 

42 CFR §435.735 Post-eligibility treatment of income and resources of individuals 
receiving home and community-based services furnished under a 
waiver: Application of patient income to the cost of care. (209b 
States)  

42 CFR §440.180 Home or Community-Based Services 
42 CFR §440.300 – 440.310 Subpart G—Home and Community-Based Services: Waiver 

Requirements 
42 CFR §447.10 Prohibition Against Reassignment of Provider Claims (OHCDS and 

Reassignment to Governmental Agency) 
42 CFR §447.50 – 447.59  Cost Sharing (Co-Payments) 
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42 CFR Ch. IV (10–1–04 Edition) § 430.20 

State of the time and place of the hear-
ing. 

(2) The hearing takes place not less 
than 30 days nor more than 60 days 
after the date of the notice, unless the 
State and the Administrator agree in 
writing on an earlier or later date. 

(c) Hearing procedures. The hearing 
procedures are set forth in subpart D of 
this part. 

(d) Decision. A decision affirming, 
modifying, or reversing the Adminis-
trator’s original determination is made 
in accordance with § 430.102. 

(e) Effect of hearing decision. (1) De-
nial of Federal funds, if required by the 
Administrator’s original determina-
tion, will not be delayed pending a 
hearing decision. 

(2) However, if the Administrator de-
termines that his or her original deci-
sion was incorrect, CMS pays the State 
a lump sum equal to any funds incor-
rectly denied. 

§ 430.20 Effective dates of State plans 
and plan amendments. 

For purposes of FFP, the following 
rules apply: 

(a) New plans. The effective date of a 
new plan— 

(1) May not be earlier than the first 
day of the quarter in which an approv-
able plan is submitted to the regional 
office; and 

(2) With respect to expenditures for 
medical assistance, may not be earlier 
than the first day on which the plan is 
in operation on a statewide basis. 

(b) Plan amendment. (1) For a plan 
amendment that provides additional 
services to individuals eligible under 
the approved plan, increases the pay-
ment amounts for services already in-
cluded in the plan, or makes additional 
groups eligible for services provided 
under the approved plan, the effective 
date is determined in accordance with 
paragraph (a) of this section. 

(2) For a plan amendment that 
changes the State’s payment method 
and standards, the rules of § 447.256 of 
this chapter apply. 

(3) For other plan amendments, the 
effective date may be a date requested 
by the State if CMS approves it. 

[53 FR 36571, Sept. 21, 1988, as amended at 56 
FR 8845, Mar. 1, 1991] 

§ 430.25 Waivers of State plan require-
ments. 

(a) Scope of section. This section de-
scribes the purpose and effect of waiv-
ers, identifies the requirements that 
may be waived and the other regula-
tions that apply to waivers, and sets 
forth the procedures that CMS follows 
in reviewing and taking action on 
waiver requests. 

(b) Purpose of waivers. Waivers are in-
tended to provide the flexibility needed 
to enable States to try new or different 
approaches to the efficient and cost-ef-
fective delivery of health care services, 
or to adapt their programs to the spe-
cial needs of particular areas or groups 
of recipients. Waivers allow exceptions 
to State plan requirements and permit 
a State to implement innovative pro-
grams or activities on a time-limited 
basis, and subject to specific safeguards 
for the protection of recipients and the 
program. Detailed rules for waivers are 
set forth in subpart B of part 431, sub-
part A of part 440, and subpart G of 
part 441 of this chapter. 

(c) Effect of waivers. (1) Waivers under 
section 1915(b) allow a State to take 
the following actions: 

(i) Implement a primary care case- 
management system or a specialty 
physician system. 

(ii) Designate a locality to act as cen-
tral broker in assisting Medicaid re-
cipients to choose among competing 
health care plans. 

(iii) Share with recipients (through 
provision of additional services) cost- 
savings made possible through the re-
cipients’ use of more cost-effective 
medical care. 

(iv) Limit recipients’ choice of pro-
viders (except in emergency situations 
and with respect to family planning 
services) to providers that fully meet 
reimbursement, quality, and utiliza-
tion standards, which are established 
under the State plan and are consistent 
with access, quality, and efficient and 
economical furnishing of care. 

(2) A waiver under section 1915(c) of 
the Act allows a State to include as 
‘‘medical assistance’’ under its plan 
home and community based services 
furnished to recipients who would oth-
erwise need inpatient care that is fur-
nished in a hospital, SNF, ICF, or ICF/ 
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MR, and is reimbursable under the 
State plan. 

(3) A waiver under section 1916 (a)(3) 
or (b)(3) of the Act allows a State to 
impose a deduction, cost-sharing or 
similar charge of up to twice the 
‘‘nominal charge’’ established under the 
plan for outpatient services, if— 

(i) The outpatient services are re-
ceived in a hospital emergency room 
but are not emergency services; and 

(ii) The State has shown that Med-
icaid recipients have actually available 
and accessible to them alternative 
services of nonemergency outpatient 
services. 

(d) Requirements that are waived. In 
order to permit the activities described 
in paragraph (c) of this section, one or 
more of the title XIX requirements 
must be waived, in whole or in part. 

(1) Under section 1915(b) of the Act, 
and subject to certain limitations, any 
of the State plan requirements of sec-
tion 1902 of the Act may be waived to 
achieve one of the purposes specified in 
that section. 

(2) Under section 1915(c) of the Act, 
the following requirements may be 
waived: 

(i) Statewideness—section 1902(a)(1). 
(ii) Comparability of services—sec-

tion 1902(a)(10)(B). 
(iii) Income and resource rules—sec-

tion 1902(a)(10)(C)(i)(III). 
(3) Under section 1916 of the Act, 

paragraphs (a)(3) and (b)(3) require that 
any cost-sharing imposed on recipients 
be nominal in amount, and provide an 
exception for nonemergency services 
furnished in a hospital emergency 
room if the conditions of paragraph 
(c)(3) of this section are met. 

(e) Submittal of waiver request. The 
State Governor, the head of the Med-
icaid agency, or an authorized designee 
may submit the waiver request. 

(f) Review of waiver requests. (1) This 
paragraph applies to initial waiver re-
quests and to requests for renewal or 
amendment of a previously approved 
waiver. 

(2) CMS regional and central office 
staff review waiver requests and sub-
mit a recommendation to the Adminis-
trator, who— 

(i) Has the authority to approve or 
deny waiver requests; and 

(ii) Does not deny a request without 
first consulting the Secretary. 

(3) A waiver request is considered ap-
proved unless, within 90 days after the 
request is received by CMS, the Admin-
istrator denies the request, or the Ad-
ministrator or the Regional Adminis-
trator sends the State a written re-
quest for additional information nec-
essary to reach a final decision. If addi-
tional information is requested, a new 
90-day period begins on the day the re-
sponse to the additional information 
request is received by the addressee. 

(g) Basis for approval—(1) Waivers 
under section 1915 (b) and (c). The Ad-
ministrator approves waiver requests if 
the State’s proposed program or activ-
ity meets the requirements of the Act 
and the regulations at § 431.55 or sub-
part G of part 441 of this chapter. 

(2) Waivers under section 1916. The Ad-
ministrator approves a waiver under 
section 1916 of the Act if the State 
shows, to CMS’s satisfaction, that the 
Medicaid recipients have available and 
accessible to them sources, other than 
a hospital emergency room, where they 
can obtain necessary nonemergency 
outpatient services. 

(h) Effective date and duration of waiv-
ers—(1) Effective date. Waivers receive a 
prospective effective date determined, 
with State input, by the Adminis-
trator. The effective date is specified in 
the letter of approval to the State. 

(2) Duration of waivers—(i) Home and 
community-based services under section 
1915(c). The initial waiver is for a pe-
riod of three years and may be renewed 
thereafter for periods of five years. 

(ii) Waivers under sections 1915(b) and 
1916. The initial waiver is for a period 
of two years and may be renewed for 
additional periods of up to two years as 
determined by the Administrator. 

(3) Renewal of waivers. (i) A renewal 
request must be submitted at least 90 
days (but not more than 120 days) be-
fore a currently approved waiver ex-
pires, to provide adequate time for 
CMS review. 

(ii) If a renewal request for a section 
1915(c) waiver proposes a change in 
services provided, eligible population, 
service area, or statutory sections 
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waived, the Administrator may con-
sider it a new waiver, and approve it 
for a period of three years. 

[56 FR 8846, Mar. 1, 1991] 

Subpart C—Grants; Reviews and 
Audits; Withholding for Failure 
To Comply; Deferral and Dis-
allowance of Claims; Reduc-
tion of Federal Medicaid Pay-
ments 

§ 430.30 Grants procedures. 
(a) General provisions. (1) Once CMS 

has approved a State plan, it makes 
quarterly grant awards to the State to 
cover the Federal share of expenditures 
for services, training, and administra-
tion. 

(2) The amount of the quarterly 
grant is determined on the basis of in-
formation submitted by the State 
agency (in quarterly estimate and 
quarterly expenditure reports) and 
other pertinent documents. 

(b) Quarterly estimates. The Medicaid 
agency must submit Form CMS–25 
(Medicaid Program Budget Report; 
Quarterly Distribution of Funding Re-
quirements) to the central office (with 
a copy to the regional office) 45 days 
before the beginning of each quarter. 

(c) Expenditure reports. (1) The State 
must submit Form CMS–64 (Quarterly 
Medicaid Statement of Expenditures 
for the Medical Assistance Program) to 
the central office (with a copy to the 
regional office) not later than 30 days 
after the end of each quarter. 

(2) This report is the State’s account-
ing of actual recorded expenditures. 
The disposition of Federal funds may 
not be reported on the basis of esti-
mates. 

(d) Grant award—(1) Computation by 
CMS. Regional office staff analyzes the 
State’s estimates and sends a rec-
ommendation to the central office. 
Central office staff considers the 
State’s estimates, the regional office 
recommendations and any other rel-
evant information, including any ad-
justments to be made under paragraph 
(d)(2) of this section, and computes the 
grant. 

(2) Content of award. The grant award 
computation form shows the estimate 
of expenditures for the ensuring quar-

ter, and the amounts by which that es-
timate is increased or decreased be-
cause of an underestimate or overesti-
mate for prior quarters, or for any of 
the following reasons: 

(i) Penalty reductions imposed by 
law. 

(ii) Accounting adjustments. 
(iii) Deferrals or disallowances. 
(iv) Interest assessments. 
(v) Mandated adjustments such as 

those required by section 1914 of the 
Act. 

(3) Effect of award. The grant award 
authorizes the State to draw Federal 
funds as needed to pay the Federal 
share of disbursements. 

(4) Drawing procedure. The draw is 
through a commercial bank and the 
Federal Reserve system against a con-
tinuing letter of credit certified to the 
Secretary of the Treasury in favor of 
the State payee. (The letter of credit 
payment system was established in ac-
cordance with Treasury Department 
regulations—Circular No. 1075.) 

(e) General administrative requirements. 
With the following exceptions, the pro-
visions of 45 CFR part 74, which estab-
lish uniform administrative require-
ments and cost principles, apply to all 
grants made to States under this sub-
part: 

45 CFR part 74 
Subpart G—Matching and Cost Sharing 
Subpart I—Financial Report Requirements 

§ 430.32 Program reviews. 
(a) Review of State and local adminis-

tration. In order to determine whether 
the State is complying with the Fed-
eral requirements and the provisions of 
its plan, CMS reviews State and local 
administration through analysis of the 
State’s policies and procedures, on-site 
review of selected aspects of agency op-
eration, and examination of samples of 
individual case records. 

(b) Quality control program. The State 
itself is required to carry out a con-
tinuing quality control program as set 
forth in part 431, subpart P, of this 
chapter. 

(c) Action on review findings. If Fed-
eral or State reviews reveal serious 
problems with respect to compliance 
with any Federal requirement, the 
State must correct its practice accord-
ingly. 
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MEDICAID QUALITY CONTROL (MQC) CLAIMS 
PROCESSING ASSESSMENT SYSTEM 

431.830 Basic elements of the Medicaid qual-
ity control (MQC) claims processing as-
sessment system. 

431.832 Reporting requirements for claims 
processing assessment systems. 

431.834 Access to records: Claims processing 
assessment systems. 

431.836 Corrective action under the MQC 
claims processing assessment systems. 

FEDERAL FINANCIAL PARTICIPATION 

431.861–431.864 [Reserved] 
431.865 Disallowance of Federal financial 

participation for erroneous State pay-
ments (for annual assessment periods 
ending after July 1, 1990). 

AUTHORITY: Sec. 1102 of the Social Security 
Act, (42 U.S.C. 1302). 

SOURCE: 43 FR 45188, Sept. 29, 1978, unless 
otherwise noted. 

§ 431.1 Purpose. 
This part establishes State plan re-

quirements for the designation, organi-
zation, and general administrative ac-
tivities of a State agency responsible 
for operating the State Medicaid pro-
gram, directly or through supervision 
of local administering agencies. 

Subpart A—Single State Agency 
§ 431.10 Single State agency. 

(a) Basis and purpose. This section 
implements section 1902(a)(5) of the 
Act, which provides for designation of 
a single State agency for the Medicaid 
program. 

(b) Designation and certification. A 
State plan must— 

(1) Specify a single State agency es-
tablished or designated to administer 
or supervise the administration of the 
plan; and 

(2) Include a certification by the 
State Attorney General, citing the 
legal authority for the single State 
agency to— 

(i) Administer or supervise the ad-
ministration of the plan; and 

(ii) Make rules and regulations that 
it follows in administering the plan or 
that are binding upon local agencies 
that administer the plan. 

(c) Determination of eligibility. (1) The 
plan must specify whether the agency 
that determines eligibility for families 
and for individuals under 21 is— 

(i) The Medicaid agency; or 
(ii) The single State agency for the 

financial assistance program under 
title IV–A (in the 50 States or the Dis-
trict of Columbia), or under title I or 
XVI (AABD), in Guam, Puerto Rico, or 
the Virgin Islands. 

(2) The plan must specify whether the 
agency that determines eligibility for 
the aged, blind, or disabled is— 

(i) The Medicaid agency; 
(ii) The single State agency for the 

financial assistance program under 
title IV–A (in the 50 States or the Dis-
trict of Columbia) or under title I or 
XVI (AABD), in Guam, Puerto Rico, or 
the Virgin Islands; or 

(iii) The Federal agency admin-
istering the supplemental security in-
come program under title XVI (SSI). In 
this case, the plan must also specify 
whether the Medicaid agency or the 
title IV–A agency determines eligi-
bility for any groups whose eligibility 
is not determined by the Federal agen-
cy. 

(d) Agreement with Federal or State 
agencies. The plan must provide for 
written agreements between the Med-
icaid agency and the Federal or other 
State agencies that determine eligi-
bility for Medicaid, stating the rela-
tionships and respective responsibil-
ities of the agencies. 

(e) Authority of the single State agency. 
In order for an agency to qualify as the 
Medicaid agency— 

(1) The agency must not delegate, to 
other than its own officials, authority 
to— 

(i) Exercise administrative discretion 
in the administration or supervision of 
the plan, or 

(ii) Issue policies, rules, and regula-
tions on program matters. 

(2) The authority of the agency must 
not be impaired if any of its rules, reg-
ulations, or decisions are subject to re-
view, clearance, or similar action by 
other offices or agencies of the State. 

(3) If other State or local agencies or 
offices perform services for the Med-
icaid agency, they must not have the 
authority to change or disapprove any 
administrative decision of that agency, 
or otherwise substitute their judgment 
for that of the Medicaid agency with 
respect to the application of policies, 
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rules, and regulations issued by the 
Medicaid agency. 

[44 FR 17930, Mar. 23, 1979] 

§ 431.11 Organization for administra-
tion. 

(a) Basis and purpose. This section, 
based on section 1902(a)(4) of the Act, 
prescribes the general organization and 
staffing requirements for the Medicaid 
agency and the State plan. 

(b) Medical assistance unit. A State 
plan must provide for a medical assist-
ance unit within the Medicaid agency, 
staffed with a program director and 
other appropriate personnel who par-
ticipate in the development, analysis, 
and evaluation of the Medicaid pro-
gram. 

(c) Description of organization. (1) The 
plan must include— 

(i) A description of the organization 
and functions of the Medicaid agency 
and an organization chart; 

(ii) A description of the organization 
and functions of the medical assistance 
unit and an organization chart; and 

(iii) A description of the kinds and 
number of professional medical per-
sonnel and supporting staff used in the 
administration of the plan and their re-
sponsibilities. 

(d) Eligibility determined by other agen-
cies. If eligibility is determined by 
State agencies other than the Medicaid 
agency or by local agencies under the 
supervision of other State agencies, the 
plan must include a description of the 
staff designated by those other agen-
cies and the functions they perform in 
carrying out their responsibility. 

[44 FR 17931, Mar. 23, 1979] 

§ 431.12 Medical care advisory com-
mittee. 

(a) Basis and purpose. This section, 
based on section 1902(a)(4) of the Act, 
prescribes State plan requirements for 
establishment of a committee to advise 
the Medicaid agency about health and 
medical care services. 

(b) State plan requirement. A State 
plan must provide for a medical care 
advisory committee meeting the re-
quirements of this section to advise the 
Medicaid agency director about health 
and medical care services. 

(c) Appointment of members. The agen-
cy director, or a higher State author-
ity, must appoint members to the advi-
sory committee on a rotating and con-
tinuous basis. 

(d) Committee membership. The com-
mittee must include— 

(1) Board-certified physicians and 
other representatives of the health pro-
fessions who are familiar with the med-
ical needs of low-income population 
groups and with the resources available 
and required for their care; 

(2) Members of consumers’ groups, in-
cluding Medicaid recipients, and con-
sumer organizations such as labor 
unions, cooperatives, consumer-spon-
sored prepaid group practice plans, and 
others; and 

(3) The director of the public welfare 
department or the public health de-
partment, whichever does not head the 
Medicaid agency. 

(e) Committee participation. The com-
mittee must have opportunity for par-
ticipation in policy development and 
program administration, including fur-
thering the participation of recipient 
members in the agency program. 

(f) Committee staff assistance and fi-
nancial help. The agency must provide 
the committee with— 

(1) Staff assistance from the agency 
and independent technical assistance 
as needed to enable it to make effec-
tive recommendations; and 

(2) Financial arrangements, if nec-
essary, to make possible the participa-
tion of recipient members. 

(g) Federal financial participation. 
FFP is available at 50 percent in ex-
penditures for the committee’s activi-
ties. 

§ 431.15 Methods of administration. 
A State plan must provide for meth-

ods of administration that are found by 
the Secretary to be necessary for the 
proper and efficient operation of the 
plan. 

(Sec. 1902(a)(4) of the Act) 

[44 FR 17931, Mar. 23, 1979] 

§ 431.16 Reports. 
A State plan must provide that the 

Medicaid agency will— 
(a) Submit all reports required by the 

Secretary; 
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(c) A written affirmation or reversal 
of the denial, termination, or non-
renewal. 

[44 FR 9753, Feb. 15, 1979, as amended at 59 
FR 56233, Nov. 10, 1994; 61 FR 32349, June 24, 
1996] 

Subpart E—Fair Hearings for 
Applicants and Recipients 

SOURCE: 44 FR 17932, Mar. 29, 1979, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 431.200 Basis and scope. 
This subpart— 
(a) Implements section 1902(a)(3) of 

the Act, which requires that a State 
plan provide an opportunity for a fair 
hearing to any person whose claim for 
assistance is denied or not acted upon 
promptly; 

(b) Prescribes procedures for an op-
portunity for a hearing if the State 
agency or PAHP takes action, as stat-
ed in this subpart, to suspend, termi-
nate, or reduce services, or an MCO or 
PIHP takes action under subpart F of 
part 438 of this chapter; and 

(c) Implements sections 1919(f)(3) and 
1919(e)(7)(F) of the Act by providing an 
appeals process for any person who— 

(1) Is subject to a proposed transfer 
or discharge from a nursing facility; or 

(2) Is adversely affected by the pre- 
admission screening or the annual resi-
dent review that are required by sec-
tion 1919(e)(7) of the Act. 

[67 FR 41094, June 14, 2002] 

§ 431.201 Definitions. 
For purposes of this subpart: 
Action means a termination, suspen-

sion, or reduction of Medicaid eligi-
bility or covered services. It also 
means determinations by skilled nurs-
ing facilities and nursing facilities to 
transfer or discharge residents and ad-
verse determinations made by a State 
with regard to the preadmission 
screening and annual resident review 
requirements of section 1919(e)(7) of the 
Act. 

Adverse determination means a deter-
mination made in accordance with sec-
tions 1919(b)(3)(F) or 1919(e)(7)(B) of the 
Act that the individual does not re-

quire the level of services provided by a 
nursing facility or that the individual 
does or does not require specialized 
services. 

Date of action means the intended 
date on which a termination, suspen-
sion, reduction, transfer or discharge 
becomes effective. It also means the 
date of the determination made by a 
State with regard to the preadmission 
screening and annual resident review 
requirements of section 1919(e)(7) of the 
Act. 

De novo hearing means a hearing that 
starts over from the beginning. 

Evidentiary hearing means a hearing 
conducted so that evidence may be pre-
sented. 

Notice means a written statement 
that meets the requirements of 
§ 431.210. 

Request for a hearing means a clear 
expression by the applicant or recipi-
ent, or his authorized representative, 
that he wants the opportunity to 
present his case to a reviewing author-
ity. 

Service authorization request means a 
managed care enrollee’s request for the 
provision of a service. 

[44 FR 17932, Mar. 29, 1979, as amended at 57 
FR 56505, Nov. 30, 1992; 67 FR 41095, June 14, 
2002] 

§ 431.202 State plan requirements. 
A State plan must provide that the 

requirements of §§ 431.205 through 
431.246 of this subpart are met. 

§ 431.205 Provision of hearing system. 
(a) The Medicaid agency must be re-

sponsible for maintaining a hearing 
system that meets the requirements of 
this subpart. 

(b) The State’s hearing system must 
provide for— 

(1) A hearing before the agency; or 
(2) An evidentiary hearing at the 

local level, with a right of appeal to a 
State agency hearing. 

(c) The agency may offer local hear-
ings in some political subdivisions and 
not in others. 

(d) The hearing system must meet 
the due process standards set forth in 
Goldberg v. Kelly, 397 U.S. 254 (1970), and 
any additional standards specified in 
this subpart. 
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§ 431.206 Informing applicants and re-
cipients. 

(a) The agency must issue and pub-
licize its hearing procedures. 

(b) The agency must, at the time 
specified in paragraph (c) of this sec-
tion, inform every applicant or recipi-
ent in writing— 

(1) Of his right to a hearing; 
(2) Of the method by which he may 

obtain a hearing; and 
(3) That he may represent himself or 

use legal counsel, a relative, a friend, 
or other spokesman. 

(c) The agency must provide the in-
formation required in paragraph (b) of 
this section—(1) At the time that the 
individual applies for Medicaid; 

(2) At the time of any action affect-
ing his or her claim; 

(3) At the time a skilled nursing fa-
cility or a nursing facility notifies a 
resident in accordance with § 483.12 of 
this chapter that he or she is to be 
transferred or discharged; and 

(4) At the time an individual receives 
an adverse determination by the State 
with regard to the preadmission 
screening and annual resident review 
requirements of section 1919(e)(7) of the 
Act. 

[44 FR 17932, Mar. 29, 1979, as amended at 57 
FR 56505, Nov. 30, 1992; 58 FR 25784, Apr. 28, 
1993] 

NOTICE 

§ 431.210 Content of notice. 

A notice required under § 431.206 
(c)(2), (c)(3), or (c)(4) of this subpart 
must contain— 

(a) A statement of what action the 
State, skilled nursing facility, or nurs-
ing facility intends to take; 

(b) The reasons for the intended ac-
tion; 

(c) The specific regulations that sup-
port, or the change in Federal or State 
law that requires, the action; 

(d) An explanation of— 
(1) The individual’s right to request 

an evidentiary hearing if one is avail-
able, or a State agency hearing; or 

(2) In cases of an action based on a 
change in law, the circumstances under 
which a hearing will be granted; and 

(e) An explanation of the cir-
cumstances under which Medicaid is 
continued if a hearing is requested. 

[44 FR 17932, Mar. 29, 1979, as amended at 57 
FR 56505, Nov. 30, 1992] 

§ 431.211 Advance notice. 

The State or local agency must mail 
a notice at least 10 days before the date 
of action, except as permitted under 
§§ 431.213 and 431.214 of this subpart. 

§ 431.213 Exceptions from advance no-
tice. 

The agency may mail a notice not 
later than the date of action if— 

(a) The agency has factual informa-
tion confirming the death of a recipi-
ent; 

(b) The agency receives a clear writ-
ten statement signed by a recipient 
that— 

(1) He no longer wishes services; or 
(2) Gives information that requires 

termination or reduction of services 
and indicates that he understands that 
this must be the result of supplying 
that information; 

(c) The recipient has been admitted 
to an institution where he is ineligible 
under the plan for further services; 

(d) The recipient’s whereabouts are 
unknown and the post office returns 
agency mail directed to him indicating 
no forwarding address (See § 431.231 (d) 
of this subpart for procedure if the re-
cipient’s whereabouts become known); 

(e) The agency establishes the fact 
that the recipient has been accepted 
for Medicaid services by another local 
jurisdiction, State, territory, or com-
monwealth; 

(f) A change in the level of medical 
care is prescribed by the recipient’s 
physician; 

(g) The notice involves an adverse de-
termination made with regard to the 
preadmission screening requirements 
of section 1919(e)(7) of the Act; or 

(h) The date of action will occur in 
less than 10 days, in accordance with 
§ 483.12(a)(5)(ii), which provides excep-
tions to the 30 days notice require-
ments of § 483.12(a)(5)(i). 

[44 FR 17932, Mar. 29, 1979, as amended at 57 
FR 56505, Nov. 30, 1992; 58 FR 25784, Apr. 28, 
1993] 

VerDate Aug<04>2004 00:31 Oct 20, 2004 Jkt 203176 PO 00000 Frm 00036 Fmt 8010 Sfmt 8010 Y:\SGML\203176T.XXX 203176T

42 CFR 431 Subpart E - Fair Hearings for Applicants and Recipients



37 

Centers for Medicare & Medicaid Services, HHS § 431.230 

§ 431.214 Notice in cases of probable 
fraud. 

The agency may shorten the period 
of advance notice to 5 days before the 
date of action if— 

(a) The agency has facts indicating 
that action should be taken because of 
probable fraud by the recipient; and 

(b) The facts have been verified, if 
possible, through secondary sources. 

RIGHT TO HEARING 

§ 431.220 When a hearing is required. 
(a) The State agency must grant an 

opportunity for a hearing to the fol-
lowing: 

(1) Any applicant who requests it be-
cause his claim for services is denied or 
is not acted upon with reasonable 
promptness. 

(2) Any recipient who requests it be-
cause he or she believes the agency has 
taken an action erroneously. 

(3) Any resident who requests it be-
cause he or she believes a skilled nurs-
ing facility or nursing facility has erro-
neously determined that he or she 
must be transferred or discharged. 

(4) Any individual who requests it be-
cause he or she believes the State has 
made an erroneous determination with 
regard to the preadmission and annual 
resident review requirements of section 
1919(e)(7) of the Act. 

(5) Any MCO or PIHP enrollee who is 
entitled to a hearing under subpart F 
of part 438 of this chapter. 

(6) Any PAHP enrollee who has an 
action as stated in this subpart. 

(7) Any enrollee who is entitled to a 
hearing under subpart B of part 438 of 
this chapter. 

(b) The agency need not grant a hear-
ing if the sole issue is a Federal or 
State law requiring an automatic 
change adversely affecting some or all 
recipients. 

[44 FR 17932, Mar. 29, 1979, as amended at 57 
FR 56505, Nov. 30, 1992; 67 FR 41095, June 14, 
2002; 67 FR 65505, Oct. 25, 2002] 

§ 431.221 Request for hearing. 
(a) The agency may require that a re-

quest for a hearing be in writing. 
(b) The agency may not limit or 

interfere with the applicant’s or recipi-
ent’s freedom to make a request for a 
hearing. 

(c) The agency may assist the appli-
cant or recipient in submitting and 
processing his request. 

(d) The agency must allow the appli-
cant or recipient a reasonable time, 
not to exceed 90 days from the date 
that notice of action is mailed, to re-
quest a hearings. 

§ 431.222 Group hearings. 

The agency— 
(a) May respond to a series of indi-

vidual requests for hearing by con-
ducting a single group hearing; 

(b) May consolidate hearings only in 
cases in which the sole issue involved 
is one of Federal or State law or policy; 

(c) Must follow the policies of this 
subpart and its own policies governing 
hearings in all group hearings; and 

(d) Must permit each person to 
present his own case or be represented 
by his authorized representative. 

§ 431.223 Denial or dismissal of re-
quest for a hearing. 

The agency may deny or dismiss a re-
quest for a hearing if— 

(a) The applicant or recipient with-
draws the request in writing; or 

(b) The applicant or recipient fails to 
appear at a scheduled hearing without 
good cause. 

PROCEDURES 

§ 431.230 Maintaining services. 

(a) If the agency mails the 10-day or 
5-day notice as required under § 431.211 
or § 431.214 of this subpart, and the re-
cipient requests a hearing before the 
date of action, the agency may not ter-
minate or reduce services until a deci-
sion is rendered after the hearing un-
less— 

(1) It is determined at the hearing 
that the sole issue is one of Federal or 
State law or policy; and 

(2) The agency promptly informs the 
recipient in writing that services are to 
be terminated or reduced pending the 
hearing decision. 

(b) If the agency’s action is sustained 
by the hearing decision, the agency 
may institute recovery procedures 
against the applicant or recipient to 
recoup the cost of any services fur-
nished the recipient, to the extent they 
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were furnished solely by reason of this 
section. 

[44 FR 17932, Mar. 29, 1979, as amended at 45 
FR 24882, Apr. 11, 1980] 

§ 431.231 Reinstatement of services. 
(a) The agency may reinstate serv-

ices if a recipient requests a hearing 
not more than 10 days after the date of 
action. 

(b) The reinstated services must con-
tinue until a hearing decision unless, 
at the hearing, it is determined that 
the sole issue is one of Federal or State 
law or policy. 

(c) The agency must reinstate and 
continue services until a decision is 
rendered after a hearing if— 

(1) Action is taken without the ad-
vance notice required under § 431.211 or 
§ 431.214 of this subpart; 

(2) The recipient requests a hearing 
within 10 days of the mailing of the no-
tice of action; and 

(3) The agency determines that the 
action resulted from other than the ap-
plication of Federal or State law or 
policy. 

(d) If a recipient’s whereabouts are 
unknown, as indicated by the return of 
unforwardable agency mail directed to 
him, any discontinued services must be 
reinstated if his whereabouts become 
known during the time he is eligible 
for services. 

§ 431.232 Adverse decision of local evi-
dentiary hearing. 

If the decision of a local evidentiary 
hearing is adverse to the applicant or 
recipient, the agency must— 

(a) Inform the applicant or recipient 
of the decision; 

(b) Inform the applicant or recipient 
that he has the right to appeal the de-
cision to the State agency, in writing, 
within 15 days of the mailing of the no-
tice of the adverse decision; 

(c) Inform the applicant or recipient 
of his right to request that his appeal 
be a de novo hearing; and 

(d) Discontinue services after the ad-
verse decision. 

§ 431.233 State agency hearing after 
adverse decision of local evi-
dentiary hearing. 

(a) Unless the applicant or recipient 
specifically requests a de novo hearing, 

the State agency hearing may consist 
of a review by the agency hearing offi-
cer of the record of the local evi-
dentiary hearing to determine whether 
the decision of the local hearing officer 
was supported by substantial evidence 
in the record. 

(b) A person who participates in the 
local decision being appealed may not 
participate in the State agency hearing 
decision. 

§ 431.240 Conducting the hearing. 
(a) All hearings must be conducted— 
(1) At a reasonable time, date, and 

place; 
(2) Only after adequate written no-

tice of the hearing; and 
(3) By one or more impartial officials 

or other individuals who have not been 
directly involved in the initial deter-
mination of the action in question. 

(b) If the hearing involves medical 
issues such as those concerning a diag-
nosis, an examining physician’s report, 
or a medical review team’s decision, 
and if the hearing officer considers it 
necessary to have a medical assess-
ment other than that of the individual 
involved in making the original deci-
sion, such a medical assessment must 
be obtained at agency expense and 
made part of the record. 

§ 431.241 Matters to be considered at 
the hearing. 

The hearing must cover— 
(a) Agency action or failure to act 

with reasonable promptness on a claim 
for services, including both initial and 
subsequent decisions regarding eligi-
bility; 

(b) Agency decisions regarding 
changes in the type or amount of serv-
ices; 

(c) A decision by a skilled nursing fa-
cility or nursing facility to transfer or 
discharge a resident; and 

(d) A State determination with re-
gard to the preadmission screening and 
annual resident review requirements of 
section 1919(e)(7) of the Act. 

[57 FR 56505, Nov. 30, 1992] 

§ 431.242 Procedural rights of the ap-
plicant or recipient. 

The applicant or recipient, or his rep-
resentative, must be given an oppor-
tunity to— 
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(a) Examine at a reasonable time be-
fore the date of the hearing and during 
the hearing: 

(1) The content of the applicant’s or 
recipient’s case file; and 

(2) All documents and records to be 
used by the State or local agency or 
the skilled nursing facility or nursing 
facility at the hearing; 

(b) Bring witnesses; 
(c) Establish all pertinent facts and 

circumstances; 
(d) Present an argument without 

undue interference; and 
(e) Question or refute any testimony 

or evidence, including opportunity to 
confront and cross-examine adverse 
witnesses. 

[44 FR 17932, Mar. 29, 1979, as amended at 57 
FR 56506, Nov. 30, 1992] 

§ 431.243 Parties in cases involving an 
eligibility determination. 

If the hearing involves an issue of eli-
gibility and the Medicaid agency is not 
responsible for eligibility determina-
tions, the agency that is responsible 
for determining eligibility must par-
ticipate in the hearing. 

§ 431.244 Hearing decisions. 
(a) Hearing recommendations or deci-

sions must be based exclusively on evi-
dence introduced at the hearing. 

(b) The record must consist only of— 
(1) The transcript or recording of tes-

timony and exhibits, or an official re-
port containing the substance of what 
happened at the hearing; 

(2) All papers and requests filed in 
the proceeding; and 

(3) The recommendation or decision 
of the hearing officer. 

(c) The applicant or recipient must 
have access to the record at a conven-
ient place and time. 

(d) In any evidentiary hearing, the 
decision must be a written one that— 

(1) Summarizes the facts; and 
(2) Identifies the regulations sup-

porting the decision. 
(e) In a de novo hearing, the decision 

must— 
(1) Specify the reasons for the deci-

sion; and 
(2) Identify the supporting evidence 

and regulations. 
(f) The agency must take final ad-

ministrative action as follows: 

(1) Ordinarily, within 90 days from 
the earlier of the following: 

(i) The date the enrollee filed an MCO 
or PIHP appeal, not including the num-
ber of days the enrollee took to subse-
quently file for a State fair hearing; or 

(ii) If permitted by the State, the 
date the enrollee filed for direct access 
to a State fair hearing. 

(2) As expeditiously as the enrollee’s 
health condition requires, but no later 
than 3 working days after the agency 
receives, from the MCO or PIHP, the 
case file and information for any ap-
peal of a denial of a service that, as in-
dicated by the MCO or PIHP— 

(i) Meets the criteria for expedited 
resolution as set forth in § 438.410(a) of 
this chapter, but was not resolved 
within the timeframe for expedited res-
olution; or 

(ii) Was resolved within the time-
frame for expedited resolution, but 
reached a decision wholly or partially 
adverse to the enrollee. 

(3) If the State agency permits direct 
access to a State fair hearing, as expe-
ditiously as the enrollee’s health condi-
tion requires, but no later than 3 work-
ing days after the agency receives, di-
rectly from an MCO or PIHP enrollee, 
a fair hearing request on a decision to 
deny a service that it determines meets 
the criteria for expedited resolution, as 
set forth in § 438.410(a) of this chapter. 

(g) The public must have access to all 
agency hearing decisions, subject to 
the requirements of subpart F of this 
part for safeguarding of information. 

[44 FR 17932, Mar. 29, 1979, as amended at 67 
FR 41095, June 14, 2002] 

§ 431.245 Notifying the applicant or re-
cipient of a State agency decision. 

The agency must notify the applicant 
or recipient in writing of— 

(a) The decision; and 
(b) His right to request a State agen-

cy hearing or seek judicial review, to 
the extent that either is available to 
him. 

§ 431.246 Corrective action. 
The agency must promptly make cor-

rective payments, retroactive to the 
date an incorrect action was taken, 
and, if appropriate, provide for admis-
sion or readmission of an individual to 
a facility if— 
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(a) The hearing decision is favorable 
to the applicant or recipient; or 

(b) The agency decides in the appli-
cant’s or recipient’s favor before the 
hearing. 

[57 FR 56506, Nov. 30, 1992] 

FEDERAL FINANCIAL PARTICIPATION 

§ 431.250 Federal financial participa-
tion. 

FFP is available in expenditures 
for— 

(a) Payments for services continued 
pending a hearing decision; 

(b) Payments made— 
(1) To carry out hearing decisions; 

and 
(2) For services provided within the 

scope of the Federal Medicaid program 
and made under a court order. 

(c) Payments made to take correc-
tive action prior to a hearing; 

(d) Payments made to extend the 
benefit of a hearing decision or court 
order to individuals in the same situa-
tion as those directly affected by the 
decision or order; 

(e) Retroactive payments under para-
graphs (b), (c), and (d) of this section in 
accordance with applicable Federal 
policies on corrective payments; and 

(f) Administrative costs incurred by 
the agency for— 

(1) Transportation for the applicant 
or recipient, his representative, and 
witnesses to and from the hearing; 

(2) Meeting other expenses of the ap-
plicant or recipient in connection with 
the hearing; 

(3) Carrying out the hearing proce-
dures, including expenses of obtaining 
the additional medical assessment 
specified in § 431.240 of this subpart; and 

(4) Hearing procedures for Medicaid 
and non-Medicaid individuals appealing 
transfers, discharges and determina-
tions of preadmission screening and an-
nual resident reviews under part 483, 
subparts C and E of this chapter. 

[44 FR 17932, Mar. 29, 1979, as amended at 45 
FR 24882, Apr. 11, 1980; 57 FR 56506, Nov. 30, 
1992] 

Subpart F—Safeguarding Informa-
tion on Applicants and Re-
cipients 

SOURCE: 44 FR 17934, Mar. 29, 1979, unless 
otherwise noted. 

§ 431.300 Basis and purpose. 
(a) Section 1902(a)(7) of the Act re-

quires that a State plan must provide 
safeguards that restrict the use or dis-
closure of information concerning ap-
plicants and recipients to purposes di-
rectly connected with the administra-
tion of the plan. This subpart specifies 
State plan requirements, the types of 
information to be safeguarded, the con-
ditions for release of safeguarded infor-
mation, and restrictions on the dis-
tribution of other information. 

(b) Section 1137 of the Act, which re-
quires agencies to exchange informa-
tion in order to verify the income and 
eligibility of applicants and recipients 
(see § 435.940ff), requires State agencies 
to have adequate safeguards to assure 
that— 

(1) Information exchanged by the 
State agencies is made available only 
to the extent necessary to assist in the 
valid administrative needs of the pro-
gram receiving the information, and 
information received under section 
6103(l) of the Internal Revenue Code of 
1954 is exchanged only with agencies 
authorized to receive that information 
under that section of the Code; and 

(2) The information is adequately 
stored and processed so that it is pro-
tected against unauthorized disclosure 
for other purposes. 

[51 FR 7210, Feb. 28, 1986] 

§ 431.301 State plan requirements. 
A State plan must provide, under a 

State statute that imposes legal sanc-
tions, safeguards meeting the require-
ments of this subpart that restrict the 
use or disclosure of information con-
cerning applicants and recipients to 
purposes directly connected with the 
administration of the plan. 

§ 431.302 Purposes directly related to 
State plan administration. 

Purposes directly related to plan ad-
ministration include— 

(a) Establishing eligibility; 
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State supplements in States that pro-
vide Medicaid to optional State supple-
ment recipients) because of lower in-
come standards used under the pro-
gram to determine eligibility for insti-
tutionalized individuals; but 

(b) Would be eligible for aid or assist-
ance under the State’s approved AFDC 
plan, SSI, or an optional State supple-
ment as specified in §§ 435.232 and 
435.234 if they were not institutional-
ized. 

[58 FR 4927, Jan. 19, 1993] 

§ 435.212 Individuals who would be in-
eligible if they were not enrolled in 
an MCO or PCCM. 

The State agency may provide that a 
recipient who is enrolled in an MCO or 
PCCM and who becomes ineligible for 
Medicaid is considered to continue to 
be eligible— 

(a) For a period specified by the agen-
cy, ending no later than 6 months from 
the date of enrollment; and 

(b) Except for family planning serv-
ices (which the recipient may obtain 
from any qualified provider) only for 
services furnished to him or her as an 
MCO enrollee. 

[56 FR 8849, Mar. 1, 1991, as amended at 67 FR 
41095, June 14, 2002] 

§ 435.217 Individuals receiving home 
and community-based services. 

The agency may provide Medicaid to 
any group or groups of individuals in 
the community who meet the following 
requirements: 

(a) The group would be eligible for 
Medicaid if institutionalized. 

(b) In the absence of home and com-
munity-based services under a waiver 
granted under part 441— 

(1) Subpart G of this subchapter, the 
group would otherwise require the level 
of care furnished in a hospital, NF, or 
an ICF/MR; or 

(2) Subpart H of this subchapter, the 
group would otherwise require the level 
of care furnished in an NF and are age 
65 or older. 

(c) The group receives the waivered 
services. 

[57 FR 29155, June 30, 1992] 

OPTIONS FOR COVERAGE OF FAMILIES 
AND CHILDREN 

§ 435.220 Individuals who would meet 
the income and resource require-
ments under AFDC if child care 
costs were paid from earnings. 

(a) The agency may provide Medicaid 
to any group or groups of individuals 
specified under § 435.201 (a)(4), (a)(5), 
and (a)(6) who would meet the income 
and resource requirements under the 
State’s approved AFDC plan if their 
work-related child care costs were paid 
from their earnings rather than by a 
State agency as a service expenditure. 

(b) The agency may use this option 
only if the State’s AFDC plan deducts 
work-related child care costs from in-
come to determine the amount of 
AFDC. 

[43 FR 45204, Sept. 29, 1978, as amended at 58 
FR 4927, Jan. 19, 1993] 

§ 435.221 [Reserved] 

§ 435.222 Individuals under age 21 who 
meet the income and resource re-
quirements of AFDC. 

(a) The agency may provide Medicaid 
to individuals under age 21 (or, at State 
option, under age 20, 19, or 18); or rea-
sonable categories of these individuals 
as specified in paragraph (b) of this sec-
tion, who are not receiving cash assist-
ance under any program but who meet 
the income and resource requirements 
of the State’s approved AFDC plan. 

(b) The agency may cover all individ-
uals described in paragraph (a) of this 
section or reasonable classifications of 
those individuals. Examples of reason-
able classifications are as follows: 

(1) Individuals in foster homes or pri-
vate institutions for whom a public 
agency is assuming a full or partial fi-
nancial responsibility. If the agency 
covers these individuals, it may also 
provide Medicaid to individuals of the 
same age placed in foster homes or pri-
vate institutions by private nonprofit 
agencies. 

(2) Individuals in adoptions sub-
sidized in full or in part by a public 
agency. 

(3) Individuals in nursing facilities 
when nursing facility services are pro-
vided under the plan to individuals 
within the age group selected under 

VerDate Aug<04>2004 00:31 Oct 20, 2004 Jkt 203176 PO 00000 Frm 00122 Fmt 8010 Sfmt 8010 Y:\SGML\203176T.XXX 203176T

42 CFR 435.217 - Individuals Receiving Home and Community-Based Services



 



141 

Centers for Medicare & Medicaid Services, HHS § 435.726 

from an individual’s income, the agen-
cy may deduct incurred medical ex-
penses, or it may project medical ex-
penses for a prospective period not to 
exceed 6 months. 

(2) Basis for projection. The agency 
must base the estimate on medical ex-
penses incurred in the preceding pe-
riod, not to exceed 6 months, and on 
medical expenses expected to be in-
curred. 

(3) Adjustments. At the end of the pro-
spective period specified in paragraph 
(f)(1) of this section, or when any sig-
nificant change occurs, the agency 
must reconcile estimates with incurred 
medical expenses. 

[43 FR 45204, Sept. 29, 1978, as amended at 45 
FR 24884, Apr. 11, 1980; 48 FR 5735, Feb. 8, 
1983; 53 FR 3595, Feb. 8, 1988; 55 FR 33705, Aug. 
17, 1990; 56 FR 8850, 8854, Mar. 1, 1991; 58 FR 
4932, Jan. 19, 1993] 

§ 435.726 Post-eligibility treatment of 
income of individuals receiving 
home and community-based serv-
ices furnished under a waiver: Ap-
plication of patient income to the 
cost of care. 

(a) The agency must reduce its pay-
ment for home and community-based 
services provided to an individual spec-
ified in paragraph (b) of this section, by 
the amount that remains after deduct-
ing the amounts specified in paragraph 
(c) of this section from the individual’s 
income. 

(b) This section applies to individuals 
who are eligible for Medicaid under 
§ 435.217 and are receiving home and 
community-based services furnished 
under a waiver of Medicaid require-
ments specified in part 441, subpart G 
or H of this subchapter. 

(c) In reducing its payment for home 
and community-based services, the 
agency must deduct the following 
amounts, in the following order, from 
the individual’s total income (includ-
ing amounts disregarded in deter-
mining eligibility): 

(1) An amount for the maintenance 
needs of the individual that the State 
may set at any level, as long as the fol-
lowing conditions are met: 

(i) The deduction amount is based on 
a reasonable assessment of need. 

(ii) The State establishes a maximum 
deduction amount that will not be ex-

ceeded for any individual under the 
waiver. 

(2) For an individual with only a 
spouse at home, an additional amount 
for the maintenance needs of the 
spouse. This amount must be based on 
a reasonable assessment of need but 
must not exceed the highest of— 

(i) The amount of the income stand-
ard used to determine eligibility for 
SSI for an individual living in his own 
home, if the agency provides Medicaid 
only to individuals receiving SSI; 

(ii) The amount of the highest in-
come standard, in the appropriate cat-
egory of age, blindness, or disability, 
used to determine eligibility for an op-
tional State supplement for an indi-
vidual in his own home, if the agency 
provides Medicaid to optional State 
supplement recipients under § 435.230; 
or 

(iii) The amount of the medically 
needy income standard for one person 
established under §§ 435.811 and 435.814, 
if the agency provides Medicaid under 
the medically needy coverage option. 

(3) For an individual with a family at 
home, an additional amount for the 
maintenance needs of the family. This 
amount must— 

(i) Be based on a reasonable assess-
ment of their financial need; 

(ii) Be adjusted for the number of 
family members living in the home; 
and 

(iii) Not exceed the higher of the 
need standard for a family of the same 
size used to determine eligibility under 
the State’s AFDC plan or the medically 
needy income standard established 
under § 435.811 for a family of the same 
size. 

(4) Amounts for incurred expenses for 
medical or remedial care that are not 
subject to payment by a third party in-
cluding— 

(i) Medicare and other health insur-
ance premiums, deductibles, or coin-
surance charges; and 

(ii) Necessary medical or remedial 
care recognized under State law but 
not covered under the State’s Medicaid 
plan, subject to reasonable limits the 
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agency may establish on amounts of 
these expenses. 

[46 FR 48539, Oct. 1, 1981, as amended at 50 FR 
10026, Mar. 13, 1985; 57 FR 29155, June 30, 1992; 
58 FR 4932, Jan. 19, 1993; 59 FR 37715, July 25, 
1994] 

§ 435.733 Post-eligibility treatment of 
income of institutionalized individ-
uals in States using more restric-
tive requirements than SSI: Appli-
cation of patient income to the cost 
of care. 

(a) Basic rules. (1) The agency must 
reduce its payment to an institution, 
for services provided to an individual 
specified in paragraph (b) of this sec-
tion, by the amount that remains after 
deducting the amounts specified in 
paragraphs (c) and (d) of this section, 
from the individual’s total income. 

(2) The individual’s income must be 
determined in accordance with para-
graph (e) of this section. 

(3) Medical expenses must be deter-
mined in accordance with paragraph (f) 
of this section. 

(b) Applicability. This section applies 
to the following individuals in medical 
institutions and intermediate care fa-
cilities: 

(1) Individuals receiving cash assist-
ance under AFDC who are eligible for 
Medicaid under § 435.110 and individuals 
eligible under § 435.121. 

(2) Individuals who would be eligible 
for AFDC, SSI, or an optional State 
supplement except for their institu-
tional status and who are eligible for 
Medicaid under § 435.211. 

(3) Aged, blind, and disabled individ-
uals who are eligible for Medicaid, 
under § 435.231, under a higher income 
standard than the standard used in de-
termining eligibility for SSI or op-
tional State supplements. 

(c) Required deductions. The agency 
must deduct the following amounts, in 
the following order, from the individ-
ual’s total income, as determined 
under paragraph (e) of this section. In-
come that was disregarded in deter-
mining eligibility must be considered 
in this process. 

(1) Personal needs allowance. A per-
sonal needs allowance that is reason-
able in amount for clothing and other 
personal needs of the individual while 
in the institution. This protected per-

sonal needs allowance must be at 
least— 

(i) $30 a month for an aged, blind, or 
disabled individual, including a child 
applying for Medicaid on the basis of 
blindness or disability; 

(ii) $60 a month for an institutional-
ized couple if both spouses are aged, 
blind, or disabled and their income is 
considered available to each other in 
determining eligibility; and 

(iii) For other individuals, a reason-
able amount set by the agency, based 
on a reasonable difference in their per-
sonal needs from those of the aged, 
blind, and disabled. 

(2) Maintenance needs of spouse. For 
an individual with only a spouse at 
home, an additional amount for the 
maintenance needs of the spouse. This 
amount must be based on a reasonable 
assessment of need but must not ex-
ceed the higher of— 

(i) The more restrictive income 
standard established under § 435.121; or 

(ii) The amount of the medically 
needy income standard for one person 
established under § 435.811, if the agen-
cy provides Medicaid under the medi-
cally needy coverage option. 

(3) Maintenance needs of family. For 
an individual with a family at home, 
an additional amount for the mainte-
nance needs of the family. This amount 
must— 

(i) Be based on a reasonable assess-
ment of their financial need; 

(ii) Be adjusted for the number of 
family members living in the home; 
and 

(iii) Not exceed the higher of the 
need standard for a family of the same 
size used to determine eligibility under 
the State’s approved AFDC plan or the 
medically needy income standard es-
tablished under § 435.811, if the agency 
provides Medicaid under the medically 
needy coverage option for a family of 
the same size. 

(4) Expenses not subject to third party 
payment. Amounts for incurred ex-
penses for medical or remedial care 
that are not subject to payment by a 
third party, including— 

(i) Medicare and other health insur-
ance permiums, deductibles, or coin-
surance charges; and 

(ii) Necessary medical or remedial 
care recognized under State law but 
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not covered under the State’s Medicaid 
plan, subject to reasonable limits the 
agency may establish on amounts of 
these expenses. 

(5) Continued SSI and SSP benefits. 
The full amount of SSI and SSP bene-
fits that the individual continues to re-
ceive under sections 1611(e)(1) (E) and 
(G) of the Act. 

(d) Optional deduction: Allowance for 
home maintenance. For single individ-
uals and couples, an amount (in addi-
tion to the personal needs allowance) 
for maintenance of the individual’s or 
couple’s home if— 

(1) The amount is deducted for not 
more than a 6-month period; and 

(2) A physician has certified that ei-
ther of the individuals is likely to re-
turn to the home within that period. 

(e) Determination of income—(1) Op-
tion. In determining the amount of an 
individual’s income to be used to re-
duce the agency’s payment to the insti-
tution, the agency may use total in-
come received, or it may project total 
monthly income for a prospective pe-
riod not to exceed 6 months. 

(2) Basis for projection. The agency 
must base the projection on income re-
ceived in the preceding period, not to 
exceed 6 months, and on income ex-
pected to be received. 

(3) Adjustments. At the end of the pro-
spective period specified in paragraph 
(e)(1) of this section, or when any sig-
nificant change occurs, the agency 
must reconcile estimates with income 
received. 

(f) Determination of medical expenses— 
(1) Option. In determining the amount 
of medical expenses that may be de-
ducted from an individual’s income, 
the agency may deduct incurred med-
ical expenses, or it may project med-
ical expenses for a prospective period 
not to exceed 6 months. 

(2) Basis for projection. The agency 
must base the estimate on medical ex-
penses incurred in the preceding pe-
riod, not to exceed 6 months, and med-
ical expenses expected to be incurred. 

(3) Adjustments. At the end of the pro-
spective period specified in paragraph 
(f)(1) of this section, or when any sig-
nificant change occurs, the agency 

must reconcile estimates with incurred 
medical expenses. 

[45 FR 24884, Apr. 11, 1980, as amended at 48 
FR 5735, Feb. 8, 1983; 53 FR 3596, Feb. 8, 1988; 
55 FR 33705, Aug. 17, 1990; 56 FR 8850, 8854, 
Mar. 1, 1991; 58 FR 4932, Jan. 19, 1993] 

§ 435.735 Post-eligibility treatment of 
income and resources of individuals 
receiving home and community- 
based services furnished under a 
waiver: Application of patient in-
come to the cost of care. 

(a) The agency must reduce its pay-
ment for home and community-based 
services provided to an individual spec-
ified in paragraph (b) of this section, by 
the amount that remains after deduct-
ing the amounts specified in paragraph 
(c) of this section from the individual’s 
income. 

(b) This section applies to individuals 
who are eligible for Medicaid under 
§ 435.217, and are eligible for home and 
community-based services furnished 
under a waiver of State plan require-
ments specified in part 441, subpart G 
or H of this subchapter. 

(c) In reducing its payment for home 
and community-based services, the 
agency must deduct the following 
amounts, in the following order, from 
the individual’s total income (includ-
ing amounts disregarded in deter-
mining eligibility): 

(1) An amount for the maintenance 
needs of the individual that the State 
may set at any level, as long as the fol-
lowing conditions are met: 

(i) The deduction amount is based on 
a reasonable assessment of need. 

(ii) The State establishes a maximum 
deduction amount that will not be ex-
ceeded for any individual under the 
waiver. 

(2) For an individual with only a 
spouse at home, an additional amount 
for the maintenance needs of the 
spouse. This amount must be based on 
a reasonable assessment of need but 
must not exceed the higher of— 

(i) The more restrictive income 
standard established under § 435.121; or 

(ii) The medically needy standard for 
an individual. 

(3) For an individual with a family at 
home, an additional amount for the 
maintenance needs of the family. This 
amount must— 
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(i) Be based on a reasonable assess-
ment of their financial need; 

(ii) Be adjusted for the number of 
family members living in the home; 
and 

(iii) Not exceed the higher of the 
need standard for a family of the same 
size used to determine eligibility under 
the State’s approved AFDC plan or the 
medically needy income standard es-
tablished under § 435.811 for a family of 
the same size. 

(4) Amounts for incurred expenses for 
medical or remedial care that are not 
subject to payment by a third party, 
including— 

(i) Medicare and other health insur-
ance premiums, deductibles, or coin-
surance charges; and 

(ii) Necessary medical or remedial 
care recognized under State law but 
not covered under the State’s Medicaid 
plan, subject to reasonable limits the 
agency may establish on amounts of 
these expenses. 

[46 FR 48540, Oct. 1, 1981, as amended at 50 FR 
10026, Mar. 13, 1985; 57 FR 29155, June 30, 1992; 
58 FR 4932, Jan. 19, 1993; 59 FR 37716, July 25, 
1994] 

Subpart I—Specific Eligibility and 
Post-Eligibility Financial Re-
quirements for the Medically 
Needy 

§ 435.800 Scope. 
This subpart prescribes specific fi-

nancial requirements for determining 
the eligibility of medically needy indi-
viduals under subpart D of this part. 

[58 FR 4932, Jan. 19, 1993] 

MEDICALLY NEEDY INCOME STANDARD 

§ 435.811 Medically needy income 
standard: General requirements. 

(a) Except as provided in paragraph 
(d)(2) of this section, to determine eli-
gibility of medically needy individuals, 
a Medicaid agency must use a single in-
come standard under this subpart that 
meets the requirements of this section. 

(b) The income standard must take 
into account the number of persons in 
the assistance unit. Subject to the lim-
itations specified in paragraph (e) of 
this section. The standard may not di-
minish by an increase in the number of 

persons in the assistance unit. For ex-
ample, if the income level in the stand-
ard for an assistance unit of two is set 
at $400, the income level in the stand-
ard for an assistance unit of three may 
not be less than $400. 

(c) In States that do not use more re-
strictive requirements than SSI, the 
income standard must be set at an 
amount that is no lower than the low-
est income standards used under the 
cash assistance programs that are re-
lated to the State’s covered medically 
needy eligibility group or groups of in-
dividuals under § 435.301. The amount of 
the income standard is subject to the 
limitations specified in paragraph (e) 
of this section. 

(d) In States that use more restric-
tive requirements for aged, blind, and 
disabled individuals than SSI: 

(1) For all individuals except aged, 
blind, and disabled individuals, the in-
come standard must be set in accord-
ance with paragraph (c) of this section; 
and 

(2) For all aged, blind, and disabled 
individuals or any combination of 
these groups of individuals, the agency 
may establish a separate single medi-
cally needy income standard that is 
more restrictive than the single in-
come standard set under paragraph (c) 
of this section. However, the amount of 
the more restrictive separate standard 
for aged, blind, or disabled individuals 
must be no lower than the higher of 
the lowest categorically needy income 
standard currently applied under the 
State’s more restrictive criteria under 
§ 435.121 or the medically needy income 
standard in effect under the State’s 
Medicaid plan on January 1, 1972. The 
amount of the income standard is sub-
ject to the limitations specified in 
paragraph (e) of this section. 

(e) The income standards specified in 
paragraphs (c) and (d) of this section 
must not exceed the maximum dollar 
amount of income allowed for purposes 
of FFP under § 435.1007. 

(f) The income standard may vary 
based on the variations between shelter 
costs in urban areas and rural areas. 

[58 FR 4932, Jan. 19, 1993] 
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stays, cases of continuous extended du-
ration, and items and services fur-
nished by the institution. 

(ii) Requires that the reviews be 
made by a committee of the institution 
that included the individuals respon-
sible for overall administration and for 
supervision of nursing personnel at the 
institution. 

(iii) Provides that records be main-
tained of the meetings, decisions, and 
actions of the utilization review com-
mittee. 

(iv) Meets other requirements as 
CMS finds necessary to establish an ef-
fective utilization review plan. 

(9) Provides information CMS may 
require to implement section 1821 of 
the Act, including information relating 
to quality of care and coverage deter-
minations. 

(10) Meets other requirements as 
CMS finds necessary in the interest of 
the health and safety of patients who 
receive services in the institution. 
These requirements are the conditions 
of participation found at part 403, sub-
part G of this chapter. 

(c) Affiliations. An affiliation is per-
missible for purposes of paragraph 
(b)(7) of this section if it is between one 
of the following: 

(1) An individual serving as an un-
compensated director, trustee, officer, 
or other member of the governing body 
of an RNHCI and a provider of medical 
treatment or services. 

(2) An individual who is a director, 
trustee, officer, employee, or staff 
member of an RNHCI and an another 
individual, with whom he or she has a 
family relationship, who is affiliated 
with (or has an ownership interest in) a 
provider of medical treatment or serv-
ices. 

(3) The RNHCI and an individual or 
entity furnishing goods or services as a 
vendor to both providers of medical 
treatment or services and RNHCIs. 

(d) Skilled nursing facility services for 
individuals under age 21. ‘‘Skilled nurs-
ing facility services for individuals 
under 21’’ means those services speci-
fied in § 440.40 that are provided to re-
cipients under 21 years of age. 

(e) Emergency hospital services. 
‘‘Emergency hospital services’’ means 
services that— 

(1) Are necessary to prevent the 
death or serious impairment of the 
health of a recipient; and 

(2) Because of the threat to the life or 
health of the recipient necessitate the 
use of the most accessible hospital 
available that is equipped to furnish 
the services, even if the hospital does 
not currently meet— 

(i) The conditions for participation 
under Medicare; or 

(ii) The definitions of inpatient or 
outpatient hospital services under 
§§ 440.10 and 440.20. 

(f) [Reserved] 
(g) Critical access hospital (CAH). (1) 

CAH services means services that (i) 
are furnished by a provider that meet 
the requirements for participation in 
Medicare as a CAH (see subpart F of 
part 485 of this chapter), and (ii) are of 
a type that would be paid for by Medi-
care when furnished to a Medicare ben-
eficiary. 

(2) Inpatient CAH services do not in-
clude nursing facility services fur-
nished by a CAH with a swing-bed ap-
proval. 

[43 FR 45224, Sept. 29, 1978, as amended at 45 
FR 24889, Apr. 11, 1980; 46 FR 48540, Oct. 1, 
1981; 58 FR 30671, May 26, 1993; 62 FR 46037, 
Aug. 29, 1997; 64 FR 67051, Nov. 30, 1999]

§ 440.180 Home or community-based 
services. 

(a) Description and requirements for 
services. ‘‘Home or community-based 
services’’ means services, not otherwise 
furnished under the State’s Medicaid 
plan, that are furnished under a waiver 
granted under the provisions of part 
441, subpart G of this chapter. 

(1) These services may consist of any 
or all of the services listed in para-
graph (b) of this section, as those serv-
ices are defined by the agency and ap-
proved by CMS. 

(2) The services must meet the stand-
ards specified in § 441.302(a) of this 
chapter concerning health and welfare 
assurances. 

(3) The services are subject to the 
limits on FFP described in § 441.310 of 
this chapter. 

(b) Included services. Home or commu-
nity-based services may include the 
following services, as they are defined 
by the agency and approved by CMS: 

(1) Case management services. 
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(2) Homemaker services. 
(3) Home health aide services. 
(4) Personal care services. 
(5) Adult day health services. 
(6) Habilitation services. 
(7) Respite care services. 
(8) Day treatment or other partial 

hospitalization services, psychosocial 
rehabilitation services and clinic serv-
ices (whether or not furnished in a fa-
cility) for individuals with chronic 
mental illness, subject to the condi-
tions specified in paragraph (d) of this 
section. 

(9) Other services requested by the 
agency and approved by CMS as cost 
effective and necessary to avoid insti-
tutionalization. 

(c) Expanded habilitation services, ef-
fective October 1, 1997—(1) General rule. 
Expanded habilitation services are 
those services specified in paragraph 
(c)(2) of this section. 

(2) Services included. The agency may 
include as expanded habilitation serv-
ices the following services: 

(i) Prevocational services, which 
means services that prepare an indi-
vidual for paid or unpaid employment 
and that are not job-task oriented but 
are, instead, aimed at a generalized re-
sult. These services may include, for 
example, teaching an individual such 
concepts as compliance, attendance, 
task completion, problem solving and 
safety. Prevocational services are dis-
tinguishable from noncovered voca-
tional services by the following cri-
teria: 

(A) The services are provided to per-
sons who are not expected to be able to 
join the general work force or partici-
pate in a transitional sheltered work-
shop within one year (excluding sup-
ported employment programs). 

(B) If the recipients are compensated, 
they are compensated at less than 50 
percent of the minimum wage; 

(C) The services include activities 
which are not primarily directed at 
teaching specific job skills but at un-
derlying habilitative goals (for exam-
ple, attention span, motor skills); and 

(D) The services are reflected in a 
plan of care directed to habilitative 
rather than explicit employment objec-
tives. 

(ii) Educational services, which 
means special education and related 

services (as defined in sections 602(16) 
and (17) of the Education of the Handi-
capped Act) (20 U.S.C. 1401 (16 and 17)) 
to the extent they are not prohibited 
under paragraph (c)(3)(i) of this sec-
tion. 

(iii) Supported employment services, 
which facilitate paid employment, that 
are— 

(A) Provided to persons for whom 
competitive employment at or above 
the minimum wage is unlikely and 
who, because of their disabilities, need 
intensive ongoing support to perform 
in a work setting; 

(B) Conducted in a variety of set-
tings, particularly worksites in which 
persons without disabilities are em-
ployed; and 

(C) Defined as any combination of 
special supervisory services, training, 
transportation, and adaptive equip-
ment that the State demonstrates are 
essential for persons to engage in paid 
employment and that are not normally 
required for nondisabled persons en-
gaged in competitive employment. 

(3) Services not included. The following 
services may not be included as habili-
tation services: 

(i) Special education and related 
services (as defined in sections 602(16) 
and (17) of the Education of the Handi-
capped Act) (20 U.S.C. 1401 (16) and (17)) 
that are otherwise available to the in-
dividual through a local educational 
agency. 

(ii) Vocational rehabilitation serv-
ices that are otherwise available to the 
individual through a program funded 
under section 110 of the Rehabilitation 
Act of 1973 (29 U.S.C. 730). 

(d) Services for the chronically mentally 
ill—(1) Services included. Services listed 
in paragraph (b)(8) of this section in-
clude those provided to individuals who 
have been diagnosed as being chron-
ically mentally ill, for which the agen-
cy has requested approval as part of ei-
ther a new waiver request or a renewal 
and which have been approved by CMS 
on or after October 21, 1986. 

(2) Services not included. Any home 
and community-based service, includ-
ing those indicated in paragraph (b)(8) 
of this section, may not be included in 
home and community-based service 
waivers for the following individuals: 
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(i) For individuals aged 22 through 64 
who, absent the waiver, would be insti-
tutionalized in an institution for men-
tal diseases (IMD); and, therefore, sub-
ject to the limitation on IMDs speci-
fied in § 435.1008(a)(2) of this sub-
chapter. 

(ii) For individuals, not meeting the 
age requirements described in para-
graph (d)(2)(i) of this section, who, ab-
sent the waiver, would be placed in an 
IMD in those States that have not 
opted to include the benefits defined in 
§ 440.140 or § 440.160. 

[59 FR 37716, July 25, 1994, as amended at 65 
FR 60107, Oct. 10, 2000]

§ 440.181 Home and community-based 
services for individuals age 65 or 
older. 

(a) Description of services— Home and 
community-based services for individ-
uals age 65 or older means services, not 
otherwise furnished under the State’s 
Medicaid plan, or services already fur-
nished under the State’s Medicaid plan 
but in expanded amount, duration, or 
scope, which are furnished to individ-
uals age 65 or older under a waiver 
granted under the provisions of part 
441, subpart H of this subchapter. Ex-
cept as provided in § 441.310, the serv-
ices may consist of any of the services 
listed in paragraph (b) of this section 
that are requested by the State, ap-
proved by CMS, and furnished to eligi-
ble recipients. Service definitions for 
each service in paragraph (b) of this 
section must be approved by CMS. 

(b) Included services. (1) Case manage-
ment services. 

(2) Homemaker services. 
(3) Home health aide services. 
(4) Personal care services. 
(5) Adult day health services. 
(6) Respite care services. 
(7) Other medical and social services 

requested by the Medicaid agency and 
approved by CMS, which will con-
tribute to the health and well-being of 
individuals and their ability to reside 
in a community-based care setting. 

[57 FR 29156, June 30, 1992]

§ 440.185 Respiratory care for venti-
lator-dependent individuals. 

(a) ‘‘Respiratory care for ventilator-
dependent individuals’’ means services 
that are not otherwise available under 

the State’s Medicaid plan, provided on 
a part-time basis in the recipient’s 
home by a respiratory therapist or 
other health care professional trained 
in respiratory therapy (as determined 
by the State) to an individual who— 

(1) Is medically dependent on a venti-
lator for life support at least 6 hours 
per day; 

(2) Has been so dependent for at least 
30 consecutive days (or the maximum 
number of days authorized under the 
State plan, whichever is less) as an in-
patient in one or more hospitals, NFs, 
or ICFs/MR; 

(3) Except for the availability of res-
piratory care services, would require 
respiratory care as an inpatient in a 
hospital, NF, or ICF/MR and would be 
eligible to have payment made for in-
patient care under the State plan; 

(4) Has adequate social support serv-
ices to be cared for at home; 

(5) Wishes to be cared for at home; 
and 

(6) Receives services under the direc-
tion of a physician who is familiar with 
the technical and medical components 
of home ventilator support, and who 
has medically determined that in-home 
care is safe and feasible for the indi-
vidual. 

(b) For purposes of paragraphs (a)(4) 
and (5) of this section, a recipient’s 
home does not include a hospital, NF, 
ICF/MR or other institution as defined 
in § 435.1009. 

[59 FR 37717, July 25, 1994]

Subpart B—Requirements and 
Limits Applicable to All Services

§ 440.200 Basis, purpose, and scope. 
(a) This subpart implements the fol-

lowing statutory requirements— 
(1) Section 1902(a)(10), regarding com-

parability of services for groups of re-
cipients, and the amount, duration, 
and scope of services described in sec-
tion 1905(a) of the Act that the State 
plan must provide for recipients; 

(2) Section 1902(a)(22)(D), which pro-
vides for standards and methods to as-
sure quality of services; 

(3) Section 1903(v)(1), which provides 
that no payment may be made to a 
State under this section for medical as-
sistance furnished to an alien who is 
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PHYSICIAN’S STATEMENT 

Shortly before I performed a sterilization 
operation upon (Name of individual to be 
sterilized) on (Date of sterilization) (oper-
ation), I explained to him/her the nature of 
the sterilization operation (specify type of 
operation), the fact that it is intended to be 
a final and irreversible procedure and the 
discomforts, risks and benefits associated 
with it. 

I counseled the individual to be sterilized 
that alternative methods of birth control are 
available which are temporary. I explained 
that sterilization is different because it is 
permanent. 

I informed the individual to be sterilized 
that his/her consent can be withdrawn at any 
time and that he/she will not lose any health 
services or benefits provided by Federal 
funds. 

To the best of my knowledge and belief the 
individual to be sterilized is at least 21 years 
old and appears mentally competent. He/She 
knowingly and voluntarily requested to be 
sterilized and appeared to understand the na-
ture and consequences of the procedure. 

(Instructions for use of alternative final para-
graphs: Use the first paragraph below except 
in the case of premature delivery or emer-
gency abdominal surgery where the steriliza-
tion is performed less than 30 days after the 
date of the individual’s signature on the con-
sent form. In those cases, the second para-
graph below must be used. Cross out the 
paragraph which is not used.) 

(1) At least 30 days have passed between 
the date of the individual’s signature on this 
consent form and the date the sterilization 
was performed. 

(2) This sterilization was performed less 
than 30 days but more than 72 hours after the 
date of the individual’s signature on this 
consent form because of the following cir-
cumstances (check applicable box and fill in 
information requested): Premature delivery. 

Individual’s expected date of delivery: 
llllll

b Emergency abdominal surgery: (de-
scribe circumstances):llllll (Physi-
cian) (Date).

Subpart G—Home and Commu-
nity-Based Services: Waiver 
Requirements

SOURCE: 46 FR 48541, Oct. 1, 1981, unless 
otherwise noted.

§ 441.300 Basis and purpose. 
Section 1915(c) of the Act permits 

States to offer, under a waiver of statu-
tory requirements, an array of home 
and community-based services that an 
individual needs to avoid institutional-

ization. Those services are defined in 
§ 440.180 of this subchapter. This sub-
part describes what the Medicaid agen-
cy must do to obtain a waiver.

§ 441.301 Contents of request for a 
waiver. 

(a) A request for a waiver under this 
section must consist of the following: 

(1) The assurances required by 
§ 441.302 and the supporting documenta-
tion required by § 441.303. 

(2) When applicable, requests for 
waivers of the requirements of section 
1902(a)(1), section 1902(a)(10)(B), or sec-
tion 1902(a)(10)(C)(i)(III) of the Act, 
which concern respectively, statewide 
application of Medicaid, comparability 
of services, and income and resource 
rules applicable to medically needy in-
dividuals living in the community. 

(3) A statement explaining whether 
the agency will refuse to offer home or 
community-based services to any re-
cipient if the agency can reasonably 
expect that the cost of the services 
would exceed the cost of an equivalent 
level of care provided in— 

(i) A hospital (as defined in § 440.10 of 
this chapter); 

(ii) A NF (as defined in section 1919(a) 
of the Act); or 

(iii) An ICF/MR (as defined in § 440.150 
of this chapter), if applicable. 

(b) If the agency furnishes home and 
community-based services, as defined 
in § 440.180 of this subchapter, under a 
waiver granted under this subpart, the 
waiver request must— 

(1) Provide that the services are fur-
nished— 

(i) Under a written plan of care sub-
ject to approval by the Medicaid agen-
cy; 

(ii) Only to recipients who are not in-
patients of a hospital, NF, or ICF/MR; 
and 

(iii) Only to recipients who the agen-
cy determines would, in the absence of 
these services, require the Medicaid 
covered level of care provided in— 

(A) A hospital (as defined in § 440.10 of 
this chapter); 

(B) A NF (as defined in section 1919(a) 
of the Act); or 

(C) An ICF/MR (as defined in § 440.150 
of this chapter); 

(2) Describe the qualifications of the 
individual or individuals who will be
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responsible for developing the indi-
vidual plan of care; 

(3) Describe the group or groups of in-
dividuals to whom the services will be 
offered; 

(4) Describe the services to be fur-
nished so that each service is sepa-
rately defined. Multiple services that 
are generally considered to be separate 
services may not be consolidated under 
a single definition. Commonly accepted 
terms must be used to describe the 
service and definitions may not be open 
ended in scope. CMS will, however, 
allow combined service definitions 
(bundling) when this will permit more 
efficient delivery of services and not 
compromise either a recipient’s access 
to or free choice of providers. 

(5) Provide that the documentation 
requirements regarding individual 
evaluation, specified in § 441.303(c), will 
be met; and 

(6) Be limited to one of the following 
target groups or any subgroup thereof 
that the State may define: 

(i) Aged or disabled, or both. 
(ii) Mentally retarded or develop-

mentally disabled, or both. 
(iii) Mentally ill. 

[46 FR 48541, Oct. 1, 1981, as amended at 50 FR 
10026, Mar. 13, 1985; 59 FR 37717, July 25, 1994; 
65 FR 60107, Oct. 10, 2000]

§ 441.302 State assurances. 

Unless the Medicaid agency provides 
the following satisfactory assurances 
to CMS, CMS will not grant a waiver 
under this subpart and may terminate 
a waiver already granted: 

(a) Health and Welfare—Assurance 
that necessary safeguards have been 
taken to protect the health and welfare 
of the recipients of the services. Those 
safeguards must include— 

(1) Adequate standards for all types 
of providers that provide services under 
the waiver; 

(2) Assurance that the standards of 
any State licensure or certification re-
quirements are met for services or for 
individuals furnishing services that are 
provided under the waiver; and 

(3) Assurance that all facilities cov-
ered by section 1616(e) of the Act, in 
which home and community-based 
services will be provided, are in compli-
ance with applicable State standards 

that meet the requirements of 45 CFR 
Part 1397 for board and care facilities. 

(b) Financial accountability— The 
agency will assure financial account-
ability for funds expended for home and 
community-based services, provide for 
an independent audit of its waiver pro-
gram (except as CMS may otherwise 
specify for particular waivers), and it 
will maintain and make available to 
HHS, the Comptroller General, or other 
designees, appropriate financial 
records documenting the cost of serv-
ices provided under the waiver, includ-
ing reports of any independent audits 
conducted. 

(c) Evaluation of need. Assurance that 
the agency will provide for the fol-
lowing: 

(1) Initial evaluation. An evaluation of 
the need for the level of care provided 
in a hospital, a NF, or an ICF/MR when 
there is a reasonable indication that a 
recipient might need the services in 
the near future (that is, a month or 
less) unless he or she receives home or 
community-based services. For pur-
poses of this section, ‘‘evaluation’’ 
means a review of an individual recipi-
ent’s condition to determine— 

(i) If the recipient requires the level 
of care provided in a hospital as de-
fined in § 440.10 of this subchapter, a NF 
as defined in section 1919(a) of the Act, 
or an ICF/MR as defined by § 440.150 of 
this subchapter; and 

(ii) That the recipient, but for the 
provision of waiver services, would oth-
erwise be institutionalized in such a fa-
cility. 

(2) Periodic reevaluations. Reevalua-
tions, at least annually, of each recipi-
ent receiving home or community-
based services to determine if the re-
cipient continues to need the level of 
care provided and would, but for the 
provision of waiver services, otherwise 
be institutionalized in one of the fol-
lowing institutions: 

(i) A hospital; 
(ii) A NF; or 
(iii) An ICF/MR. 
(d) Alternatives—Assurance that when 

a recipient is determined to be likely 
to require the level of care provided in 
a hospital, NF, or ICF/MR, the recipi-
ent or his or her legal representative 
will be—
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(1) Informed of any feasible alter-
natives available under the waiver; and 

(2) Given the choice of either institu-
tional or home and community-based 
services. 

(e) Average per capita expenditures. As-
surance that the average per capita fis-
cal year expenditures under the waiver 
will not exceed 100 percent of the aver-
age per capita expenditures that would 
have been made in the fiscal year for 
the level of care provided in a hospital, 
NF, or ICF/MR under the State plan 
had the waiver not been granted. 

(1) These expenditures must be rea-
sonably estimated and documented by 
the agency. 

(2) The estimate must be on an an-
nual basis and must cover each year of 
the waiver period. 

(f) Actual total expenditures. Assur-
ance that the agency’s actual total ex-
penditures for home and community-
based and other Medicaid services 
under the waiver and its claim for FFP 
in expenditures for the services pro-
vided to recipients under the waiver 
will not, in any year of the waiver pe-
riod, exceed 100 percent of the amount 
that would be incurred by the State’s 
Medicaid program for these individ-
uals, absent the waiver, in— 

(1) A hospital; 
(2) A NF; or 
(3) An ICF/MR. 
(g) Institutionalization absent waiver. 

Assurance that, absent the waiver, re-
cipients in the waiver would receive 
the appropriate type of Medicaid-fund-
ed institutional care (hospital, NF, or 
ICF/MR) that they require. 

(h) Reporting. Assurance that annu-
ally, the agency will provide CMS with 
information on the waiver’s impact. 
The information must be consistent 
with a data collection plan designed by 
CMS and must address the waiver’s im-
pact on— 

(1) The type, amount, and cost of 
services provided under the State plan; 
and 

(2) The health and welfare of recipi-
ents. 

(i) Habilitation services. Assurance 
that prevocational, educational, or 
supported employment services, or a 
combination of these services, if pro-
vided as habilitation services under the 
waiver, are— 

(1) Not otherwise available to the in-
dividual through a local educational 
agency under section 602 (16) and (17) of 
the Education of the Handicapped Act 
(20 U.S.C. 1401 (16 and 17)) or as services 
under section 110 of the Rehabilitation 
Act of 1973 (29 U.S.C. 730); and 

(2) Furnished as part of expanded ha-
bilitation services, if the State has re-
quested and received CMS’s approval 
under a waiver or an amendment to a 
waiver. 

(j) Day treatment or partial hospitaliza-
tion, psychosocial rehabilitation services, 
and clinic services for individuals with 
chronic mental illness. Assurance that 
FFP will not be claimed in expendi-
tures for waiver services including, but 
not limited to, day treatment or par-
tial hospitalization, psychosocial reha-
bilitation services, and clinic services 
provided as home and community-
based services to individuals with 
chronic mental illnesses if these indi-
viduals, in the absence of a waiver, 
would be placed in an IMD and are— 

(1) Age 22 to 64; 
(2) Age 65 and older and the State has 

not included the optional Medicaid 
benefit cited in § 440.140; or 

(3) Age 21 and under and the State 
has not included the optional Medicaid 
benefit cited in § 440.160. 

[50 FR 10026, Mar. 13, 1985, as amended at 59 
FR 37717, July 25, 1994; 65 FR 60107, Oct. 10, 
2000]

§ 441.303 Supporting documentation 
required. 

The agency must furnish CMS with 
sufficient information to support the 
assurances required by § 441.302. Except 
as CMS may otherwise specify for par-
ticular waivers, the information must 
consist of the following: 

(a) A description of the safeguards 
necessary to protect the health and 
welfare of recipients. This information 
must include a copy of the standards 
established by the State for facilities 
that are covered by section 1616(e) of 
the Act. 

(b) A description of the records and 
information that will be maintained to 
support financial accountability. 

(c) A description of the agency’s plan 
for the evaluation and reevaluation of 
recipients, including—
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(1) A description of who will make 
these evaluations and how they will be 
made; 

(2) A copy of the evaluation form to 
be used; and if it differs from the form 
used in placing recipients in hospitals, 
NFs, or ICFs/MR, a description of how 
and why it differs and an assurance 
that the outcome of the new evaluation 
form is reliable, valid, and fully com-
parable to the form used for hospital, 
NF, or ICF/MR placement; 

(3) The agency’s procedure to ensure 
the maintenance of written docu-
mentation on all evaluations and re-
evaluations; and 

(4) The agency’s procedure to ensure 
reevaluations of need at regular inter-
vals. 

(d) A description of the agency’s plan 
for informing eligible recipients of the 
feasible alternatives available under 
the waiver and allowing recipients to 
choose either institutional services or 
home and community-based services. 

(e) An explanation of how the agency 
will apply the applicable provisions re-
garding the post-eligibility treatment 
of income and resources of those indi-
viduals receiving home and commu-
nity-based services who are eligible 
under a special income level (included 
in § 435.217 of this chapter). 

(f) An explanation with supporting 
documentation satisfactory to CMS of 
how the agency estimated the average 
per capita expenditures for services. 

(1) The annual average per capita ex-
penditure estimate of the cost of home 
and community-based and other Med-
icaid services under the waiver must 
not exceed the estimated annual aver-
age per capita expenditures of the cost 
of services in the absence of a waiver. 
The estimates are to be based on the 
following equation:

D+D′ ≤ G+G′.
The symbol ‘‘≤’’ means that the result of the 

left side of the equation must be less than 
or equal to the result of the right side of 
the equation. 

D = the estimated annual average per capita 
Medicaid cost for home and community-
based services for individuals in the waiver 
program. 

D′ = the estimated annual average per capita 
Medicaid cost for all other services pro-
vided to individuals in the waiver program. 

G = the estimated annual average per capita 
Medicaid cost for hospital, NF, or ICF/MR 

care that would be incurred for individuals 
served in the waiver, were the waiver not 
granted. 

G′ = the estimated annual average per capita 
Medicaid costs for all services other than 
those included in factor G for individuals 
served in the waiver, were the waiver not 
granted.

(2) For purposes of the equation, the 
prime factors include the average per 
capita cost for all State plan services 
and expanded EPSDT services provided 
that are not accounted for in other for-
mula values. 

(3) In making estimates of average 
per capita expenditures for a waiver 
that applies only to individuals with a 
particular illness (for example, ac-
quired immune deficiency syndrome) 
or condition (for example, chronic 
mental illness) who are inpatients in or 
who would require the level of care pro-
vided in hospitals as defined by § 440.10, 
NFs as defined in section 1919(a) of the 
Act, or ICFs/MR, the agency may de-
termine the average per capita expend-
itures for these individuals absent the 
waiver without including expenditures 
for other individuals in the affected 
hospitals, NFs, or ICFs/MR. 

(4) In making estimates of average 
per capita expenditures for a separate 
waiver program that applies only to in-
dividuals identified through the 
preadmission screening annual resident 
review (PASARR) process who are de-
velopmentally disabled, inpatients of a 
NF, and require the level of care pro-
vided in an ICF/MR as determined by 
the State on the basis of an evaluation 
under § 441.303(c), the agency may de-
termine the average per capita expend-
itures that would have been made in a 
fiscal year for those individuals based 
on the average per capita expenditures 
for inpatients in an ICF/MR. When sub-
mitting estimates of institutional 
costs without the waiver, the agency 
may use the average per capita costs of 
ICF/MR care even though the dein-
stitutionalized developmentally dis-
abled were inpatients of NFs. 

(5) For persons diverted rather than 
deinstitutionalized, the State’s evalua-
tion process required by § 441.303(c) 
must provide for a more detailed de-
scription of their evaluation and 
screening procedures for recipients to
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ensure that waiver services will be lim-
ited to persons who would otherwise re-
ceive the level of care provided in a 
hospital, NF, or ICF/MR, as applicable. 

(6) The State must indicate the num-
ber of unduplicated beneficiaries to 
which it intends to provide waiver 
services in each year of its program. 
This number will constitute a limit on 
the size of the waiver program unless 
the State requests and the Secretary 
approves a greater number of waiver 
participants in a waiver amendment. 

(7) In determining the average per 
capita expenditures that would have 
been made in a waiver year, for waiver 
estimates that apply to persons with 
mental retardation or related condi-
tions, the agency may include costs of 
Medicaid residents in ICFs/MR that 
have been terminated on or after No-
vember 5, 1990. 

(8) In submitting estimates for waiv-
ers that include personal caregivers as 
a waiver service, the agency may in-
clude a portion of the rent and food at-
tributed to the unrelated personal 
caregiver who resides in the home or 
residence of the recipient covered 
under the waiver. The agency must 
submit to CMS for review and approval 
the method it uses to apportion the 
costs of rent and food. The method 
must be explained fully to CMS. A per-
sonal caregiver provides a waiver serv-
ice to meet the recipient’s physical, so-
cial, or emotional needs (as opposed to 
services not directly related to the care 
of the recipient; that is, housekeeping 
or chore services). FFP for live-in care-
givers is not available if the recipient 
lives in the caregiver’s home or in a 
residence that is owned or leased by 
the caregiver. 

(9) In submitting estimates for waiv-
ers that apply to individuals with men-
tal retardation or a related condition, 
the agency may adjust its estimate of 
average per capita expenditures to in-
clude increases in expenditures for ICF/
MR care resulting from implementa-
tion of a PASARR program for making 
determinations for individuals with 
mental retardation or related condi-
tions on or after January 1, 1989. 

(10) For a State that has CMS ap-
proval to bundle waiver services, the 
State must continue to compute sepa-
rately the costs and utilization of the 

component services that make up the 
bundled service to support the final 
cost and utilization of the bundled 
service that will be used in the cost-
neutrality formula. 

(g) The State, at its option, may pro-
vide for an independent assessment of 
its waiver that evaluates the quality of 
care provided, access to care, and cost-
neutrality. The results of the assess-
ment should be submitted to CMS at 
least 90 days prior to the expiration 
date of the approved waiver-period and 
cover the first 24 or 48 months of the 
waiver. If a State chooses to provide 
for an independent assessment, FFP is 
available for the costs attributable to 
the independent assessment. 

(h) For States offering habilitation 
services that include prevocational, 
educational, or supported employment 
services, or a combination of these 
services, consistent with the provisions 
of § 440.180(c) of this chapter, an expla-
nation of why these services are not 
available as special education and re-
lated services under sections 602 (16) 
and (17) of the Education of the Handi-
capped Act (20 U.S.C. 1401 (16 and 17)) or 
as services under section 110 of the Re-
habilitation Act of 1973 (29 U.S.C. sec-
tion 730); 

(i) For States offering home and com-
munity-based services for individuals 
diagnosed as chronically mentally ill, 
an explanation of why these individ-
uals would not be placed in an institu-
tion for mental diseases (IMD) absent 
the waiver, and the age group of these 
individuals. 

[46 FR 48532, Oct. 1, 1981, as amended at 50 FR 
10027, Mar. 13, 1985; 50 FR 25080, June 17, 1985; 
59 FR 37718, July 25, 1994]

§ 441.304 Duration of a waiver. 

(a) The effective date for a new waiv-
er of Medicaid requirements to provide 
home and community-based services 
approved under this subpart is estab-
lished by CMS prospectively on or after 
the date of approval and after consulta-
tion with the State agency. The initial 
approved waiver continues for a 3-year 
period from the effective date. If the 
agency requests it, the waiver may be 
extended for additional periods un-
less—
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(1) CMS’s review of the prior waiver 
period shows that the assurances re-
quired by § 441.302 were not met; and 

(2) CMS is not satisfied with the as-
surances and documentation provided 
by the State in regard to the extension 
period. 

(b) CMS will determine whether a re-
quest for extension of an existing waiv-
er is actually an extension request or a 
request for a new waiver. If a State 
submits an extension request that 
would add a new group to the existing 
group of recipients covered under the 
waiver (as defined under § 441.301(b)(6)), 
CMS will consider it to be two re-
quests: One as an extension request for 
the existing group, and the other as a 
new waiver request for the new group. 
Waivers may be extended for additional 
5-year periods. 

(c) CMS may grant a State an exten-
sion of its existing waiver for up to 90 
days to permit the State to document 
more fully the satisfaction of statutory 
and regulatory requirements needed to 
approve a new waiver request. CMS 
will consider this option when it re-
quests additional information on a new 
waiver request submitted by a State to 
extend its existing waiver or when CMS 
disapproves a State’s request for exten-
sion. 

(d) If CMS finds that an agency is not 
meeting one or more of the require-
ments for a waiver contained in this 
subpart, the agency is given a notice of 
CMS’s findings and an opportunity for 
a hearing to rebut the findings. If CMS 
determines that the agency is not in 
compliance with this subpart after the 
notice and any hearing, CMS may ter-
minate the waiver. For example, a 
State submits to CMS a waiver request 
for home and community-based serv-
ices that includes an estimate of the 
expenditures that would be incurred if 
the services were provided to the cov-
ered individuals in a hospital, NF, or 
ICF/MR in the absence of the waiver. 
CMS approves the waiver. At the end of 
the waiver year, the State submits to 
CMS a report of its actual expenditures 
under the waiver. CMS finds that the 
actual expenditures under the waiver 
exceed 100 percent of the State’s ap-
proved estimate of expenditures for 
these individuals in a hospital, NF, or 
ICF/MR in the absence of the waiver. 

CMS next requires the State to amend 
its estimates for subsequent waiver 
year(s). CMS then compares the revised 
estimates with the State’s actual expe-
rience to determine if the revised esti-
mates are reasonable. CMS may termi-
nate the waiver if the revised estimates 
indicate that the waiver is not cost-
neutral or that the revised estimates 
are unreasonable. 

[50 FR 10028, Mar. 13, 1985; 50 FR 25080, June 
17, 1985, as amended at 59 FR 37719, July 25, 
1994]

§ 441.305 Replacement of recipients in 
approved waiver programs. 

(a) Regular waivers. A State’s esti-
mate of the number of individuals who 
may receive home and community-
based services must include those who 
will replace recipients who leave the 
program for any reason. A State may 
replace recipients who leave the pro-
gram due to death or loss of eligibility 
under the State plan without regard to 
any federally-imposed limit on utiliza-
tion, but must maintain a record of re-
cipients replaced on this basis. 

(b) Model waivers. (1) The number of 
individuals who may receive home and 
community-based services under a 
model waiver may not exceed 200 re-
cipients at any one time. 

(2) The agency may replace any indi-
viduals who die or become ineligible 
for State plan services to maintain a 
count up to the number specified by 
the State and approved by CMS within 
the 200-maximum limit. 

[59 FR 37719, July 25, 1994]

§ 441.306 Cooperative arrangements 
with the Maternal and Child Health 
program. 

Whenever appropriate, the State 
agency administering the plan under 
Medicaid may enter into cooperative 
arrangements with the State agency 
responsible for administering a pro-
gram for children with special health 
care needs under the Maternal and 
Child Health program (Title V of the 
Act) in order to ensure improved access 
to coordinated services to meet the 
children’s needs. 

[59 FR 37720, July 25, 1994]

VerDate jul<14>2003 18:53 Oct 28, 2003 Jkt 200174 PO 00000 Frm 00275 Fmt 8010 Sfmt 8002 Y:\SGML\200174T.XXX 200174T

42 CFR 441.300-.310 Home and Community-Based Services: Requirements



276

42 CFR Ch. IV (10–1–03 Edition)§ 441.307

§ 441.307 Notification of a waiver ter-
mination. 

(a) If a State chooses to terminate its 
waiver before the initial 3-year period 
or 5-year renewal period expires, it 
must notify CMS in writing 30 days be-
fore terminating services to recipients. 

(b) If CMS or the State terminates 
the waiver, the State must notify re-
cipients of services under the waiver in 
accordance with § 431.210 of this sub-
chapter and notify them 30 days before 
terminating services. 

[46 FR 48541, Oct. 1, 1981. Redesignated at 59 
FR 37719, July 25, 1994, as amended at 65 FR 
60107, Oct. 10, 2000]

§ 441.308 Hearings procedures for 
waiver terminations. 

The procedures specified in subpart D 
of part 430 of this chapter are applica-
ble to State requests for hearings on 
terminations. 

[50 FR 10028, Mar. 13, 1985. Redesignated at 59 
FR 37720, July 25, 1994]

§ 441.310 Limits on Federal financial 
participation (FFP). 

(a) FFP for home and community-
based services listed in § 440.180 of this 
chapter is not available in expenditures 
for the following: 

(1) Services provided in a facility 
subject to the health and welfare re-
quirements described in § 441.302(a) dur-
ing any period in which the facility is 
found not to be in compliance with the 
applicable State standards described in 
that section. 

(2) The cost of room and board except 
when provided as— 

(i) Part of respite care services in a 
facility approved by the State that is 
not a private residence; or 

(ii) For waivers that allow personal 
caregivers as providers of approved 
waiver services, a portion of the rent 
and food that may be reasonably at-
tributed to the unrelated caregiver who 
resides in the same household with the 
waiver recipient. FFP for a live-in 
caregiver is not available if the recipi-
ent lives in the caregiver’s home or in 
a residence that is owned or leased by 
the provider of Medicaid services (the 
caregiver). For purposes of this provi-
sion, ‘‘board’’ means 3 meals a day or 
any other full nutritional regimen and 

does not include meals provided as part 
of a program of adult day health serv-
ices as long as the meals provided do 
not constitute a ‘‘full’’ nutritional reg-
imen. 

(3) Prevocational, educational, or 
supported employment services, or any 
combination of these services, as part 
of habilitation services that are— 

(i) Provided in approved waivers that 
include a definition of ‘‘habilitation 
services’’ but which have not included 
prevocational, educational, and sup-
ported employment services in that 
definition; or 

(ii) Otherwise available to the recipi-
ent under either special education and 
related services as defined in section 
602(16) and (17) of the Education of the 
Handicapped Act (20 U.S.C. 1401(16) and 
(17)) or vocational rehabilitation serv-
ices available to the individual through 
a program funded under section 110 of 
the Rehabilitation Act of 1973 (29 
U.S.C. 730). 

(4) For waiver applications and re-
newals approved on or after October 21, 
1986, home and community-based serv-
ices provided to individuals aged 22 
through 64 diagnosed as chronically 
mentally ill who would be placed in an 
institution for mental diseases. FFP is 
also not available for such services pro-
vided to individuals aged 65 and over 
and 21 and under as an alternative to 
institutionalization in an IMD if the 
State does not include the appropriate 
optional Medicaid benefits specified at 
§§ 440.140 and 440.160 of this chapter in 
its State plan. 

(b) FFP is available for expenditures 
for expanded habilitation services, as 
described in § 440.180 of this chapter, if 
the services are included under a waiv-
er or waiver amendment approved by 
CMS. 

[59 FR 37720, July 25, 1994, as amended at 65 
FR 60107, Oct. 10, 2000]

Subpart H—Home and Commu-
nity-Based Services Waivers 
for Individuals Age 65 or 
Older: Waiver Requirements

SOURCE: 57 FR 29156, June 30, 1992, unless 
otherwise noted.
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State Medicaid agencies for Medicaid 
services. 

§ 447.10 Prohibition against reassign-
ment of provider claims. 

(a) Basis and purpose. This section 
implements section 1902(a)(32) of the 
Act which prohibits State payments 
for Medicaid services to anyone other 
than a provider or recipient, except in 
specified circumstances. 

(b) Definitions. For purposes of this 
section: 

Facility means an institution that 
furnishes health care services to inpa-
tients. 

Factor means an individual or an or-
ganization, such as a collection agency 
or service bureau, that advances money 
to a provider for accounts receivable 
that the provider has assigned, sold or 
transferred to the individual organiza-
tion for an added fee or a deduction of 
a portion of the accounts receivable. 
Factor does not include a business rep-
resentative as described in paragraph 
(f) of this section. 

Organized health care delivery system 
means a public or private organization 
for delivering health services. It in-
cludes, but is not limited to, a clinic, a 
group practice prepaid capitation plan, 
and a health maintenance organiza-
tion. 

(c) State plan requirements. A State 
plan must provide that the require-
ments of paragraphs (d) through (h) of 
this section are met. 

(d) Who may receive payment. Pay-
ment may be made only— 

(1) To the provider; or 
(2) To the recipient if he is a noncash 

recipient eligible to receive the pay-
ment under § 447.25; or 

(3) In accordance with paragraphs (e), 
(f), and (g) of this section. 

(e) Reassignments. Payment may be 
made in accordance with a reassign-
ment from the provider to a govern-
ment agency or reassignment by a 
court order. 

(f) Business agents. Payment may be 
made to a business agent, such as a 
billing service or an accounting firm, 
that furnishes statements and receives 
payments in the name of the provider, 
if the agent’s compensation for this 
service is— 

(1) Related to the cost of processing 
the billing; 

(2) Not related on a percentage or 
other basis to the amount that is billed 
or collected; and 

(3) Not dependent upon the collection 
of the payment. 

(g) Individual practitioners. Payment 
may be made to— 

(1) The employer of the practitioner, 
if the practitioner is required as a con-
dition of employment to turn over his 
fees to the employer; 

(2) The facility in which the service 
is provided, if the practitioner has a 
contract under which the facility sub-
mits the claim; or 

(3) A foundation, plan, or similar or-
ganization operating an organized 
health care delivery system, if the 
practitioner has a contract under 
which the organization submits the 
claim. 

(h) Prohibition of payment to factors. 
Payment for any service furnished to a 
recipient by a provider may not be 
made to or through a factor, either di-
rectly or by power of attorney. 

[43 FR 45253, Sept. 29, 1978, as amended at 46 
FR 42672, Aug. 24, 1981; 61 FR 38398, July 24, 
1996] 

§ 447.15 Acceptance of State payment 
as payment in full. 

A State plan must provide that the 
Medicaid agency must limit participa-
tion in the Medicaid program to pro-
viders who accept, as payment in full, 
the amounts paid by the agency plus 
any deductible, coinsurance or copay-
ment required by the plan to be paid by 
the individual. However, the provider 
may not deny services to any eligible 
individual on account of the individ-
ual’s inability to pay the cost sharing 
amount imposed by the plan in accord-
ance with § 431.55(g) or § 447.53. The pre-
vious sentence does not apply to an in-
dividual who is able to pay. An individ-
ual’s inability to pay does not elimi-
nate his or her liability for the cost 
sharing charge. 

[50 FR 23013, May 30, 1985] 

§ 447.20 Provider restrictions: State 
plan requirements. 

A State plan must provide for the fol-
lowing: 
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(v) Checks for third party liability 
within the requirements of § 433.137 of 
this chapter. 

(2) The agency must conduct post- 
payment claims review that meets the 
requirements of parts 455 and 456 of 
this chapter, dealing with fraud and 
utilization control. 

(g) Reports. The agency must provide 
any reports and documentation on 
compliance with this section that the 
Administrator may require. 

(Secs. 1102 and 1902(a)(37) of the Social Secu-
rity Act (42 U.S.C. 1302, 1396a(a)(37))) 

[44 FR 30344, May 25, 1979, as amended at 55 
FR 1434, Jan. 16, 1990] 

§ 447.46 Timely claims payment by 
MCOs. 

(a) Basis and scope. This section im-
plements section 1932(f) of the Act by 
specifying the rules and exceptions for 
prompt payment of claims by MCOs. 

(b) Definitions. ‘‘Claim’’ and ‘‘clean 
claim’’ have the meaning given those 
terms in § 447.45. 

(c) Contract requirements. (1) Basic 
rule. A contract with an MCO must pro-
vide that the organization will meet 
the requirements of §§ 447.45(d)(2) and 
(d)(3), and abide by the specifications 
of §§ 447.45(d)(5) and (d)(6). 

(2) Exception. The MCO and its pro-
viders may, by mutual agreement, es-
tablish an alternative payment sched-
ule. 

(3) Alternative schedule. Any alter-
native schedule must be stipulated in 
the contract. 

[67 FR 41115, June 14, 2002] 

COST SHARING 

§ 447.50 Cost sharing: Basis and pur-
pose. 

(a) Section 1902(a)(14) of the Act per-
mits States to require certain recipi-
ents to share some of the costs of Med-
icaid by imposing upon them such pay-
ments as enrollment fees, premiums, 
deductibles, coinsurance, co-payments, 
or similar cost sharing charges. For 
States that impose cost sharing pay-
ments, §§ 447.51 through 447.59 prescribe 
State plan requirements and options 
for cost sharing, specify the standards 
and conditions under which States may 
impose cost sharing, set forth min-

imum amounts and the methods for de-
termining maximum amounts, and pre-
scribe conditions for FFP that relate 
to cost sharing requirements. 

ENROLLMENT FEE, PREMIUM OR SIMILAR 
COST SHARING CHARGE 

§ 447.51 Requirements and options. 

(a) The plan must provide that the 
Medicaid agency does not impose any 
enrollment fee, premium, or similar 
charge upon categorically needy indi-
viduals, as defined in §§ 435.4 and 436.3 
of this subchapter, for any services 
available under the plan. 

(b) The plan may impose an enroll-
ment fee, premium, or similar charge 
on medically needy individuals, as de-
fined in §§ 435.4 and 436.3 of this sub-
chapter, for any services available 
under the plan. 

(c) For each charge imposed under 
paragraph (b) of this section, the plan 
must specify— 

(1) The amount of the charge; 
(2) The period of liability for the 

charge; and 
(3) The consequences for an indi-

vidual who does not pay. 
(d) The plan must provide that any 

charge imposed under paragraph (b) of 
this section is related to total gross 
family income as set forth under 
§ 447.52. 

§ 447.52 Minimum and maximum in-
come-related charges. 

For the purpose of relating the 
amount of an enrollment fee, premium, 
or similar charge to total gross family 
income, as required under § 447.51(d), 
the following rules apply: 

(a) Minimum charge. A charge of at 
least $1.00 per month is imposed on 
each— 

(1) One- or two-person family with 
monthly gross income of $150 or less; 

(2) Three- or four-person family with 
monthly gross income of $300 or less; 
and 

(3) Five- or more-person family with 
monthly gross income of $350 or less. 

(b) Maximum charge. Any charge re-
lated to gross family income that is 
above the minimum listed in paragraph 
(a) of this section may not exceed the 
standards shown in the following table: 
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MAXIMUM MONTHLY CHARGE 

Gross family income (per month) 

Family size 

1 or 2 3 or 4 5 or 
more 

$150 or less ..................................... $1 $1 $1 
$151 or $200 ................................... 2 1 1 
$201 to $250 ................................... 3 1 1 
$251 to $300 ................................... 4 1 1 
$301 to $350 ................................... 5 2 1 
$351 to $400 ................................... 6 3 2 
$401 to $450 ................................... 7 4 3 
$451 to $500 ................................... 8 5 4 
$501 to $550 ................................... 9 6 5 
$551 to $600 ................................... 10 7 6 
$601 to $650 ................................... 11 8 7 
$651 to $700 ................................... 12 9 8 
$701 to $750 ................................... 13 10 9 
$751 to $800 ................................... 14 11 10 
$801 to $850 ................................... 15 12 11 
$851 to $900 ................................... 16 13 12 
$901 to $950 ................................... 17 14 13 
$951 to $1,000 ................................ 18 15 14 
More than $1,000 ............................ 19 16 15 

(c) Income-related charges. The agency 
must impose an appropriately higher 
charge for each higher level of family 
income, within the maximum amounts 
specified in paragraph (b) of this sec-
tion. 

[43 FR 45253, Sept. 29, 1978, as amended at 45 
FR 24889, Apr. 11, 1980] 

DEDUCTIBLE, COINSURANCE, CO-PAYMENT 
OR SIMILAR COST-SHARING CHARGE 

§ 447.53 Applicability; specification; 
multiple charges. 

(a) Basic requirements. Except as spec-
ified in paragraph (b) of this section, 
the plan may impose a nominal deduct-
ible, coinsurance, copayment, or simi-
lar charge upon categorically and 
medically needy individuals for any 
service under the plan. 

(b) Exclusions from cost sharing. The 
plan may not provide for impositions of 
a deductible, coinsurance, copayment, 
or similar charge upon categorically or 
medically needy individuals for the fol-
lowing: 

(1) Children. Services furnished to in-
dividuals under 18 years of age (and, at 
the option of the State, individuals 
under 21, 20, or 19 years of age, or any 
reasonable category of individuals 18 
years of age or over but under 21) are 
excluded from cost sharing. 

(2) Pregnant women. Services fur-
nished to pregnant women if such serv-
ices related to the pregnancy, or to any 
other medical condition which may 

complicate the pregnancy are excluded 
from cost sharing obligations. These 
services include routine prenatal care, 
labor and delivery, routine post- 
partum care, family planning services, 
complications of pregnancy or delivery 
likely to affect the pregnancy, such as 
hypertension, diabetes, urinary tract 
infection, and services furnished during 
the postpartum period for conditions or 
complications related to the preg-
nancy. The postpartum period is the 
immediate postpartum period which 
begins on the last day of pregnancy and 
extends through the end of the month 
in which the 60-day period following 
termination of pregnancy ends. States 
may further exclude from cost sharing 
all services furnished to pregnant 
women if they desire. 

(3) Institutionalized individuals. Serv-
ices furnished to any individual who is 
an inpatient in a hospital, long-term 
care facility, or other medical institu-
tion if the individual is required (pur-
suant to § 435.725, § 435,733, § 435.832, or 
§ 436.832), as a condition of receiving 
services in the institution, to spend all 
but a minimal amount of his income 
required for personal needs, for medical 
care costs are excluded from cost shar-
ing. 

(4) Emergency services. Services pro-
vided in a hospital, clinic, office, or 
other facility that is equipped to fur-
nish the required care, after the sudden 
onset of a medical condition mani-
festing itself by acute symptoms of suf-
ficient severity (including severe pain) 
that the absence of immediate medical 
attention could reasonably be expected 
to result in— 

(i) Placing the patient’s health in se-
rious jeopardy; 

(ii) Serious impairment to bodily 
functions; or 

(iii) Serious dysfunction of any bod-
ily organ or part. 

(5) Family planning. Family planning 
services and supplies furnished to indi-
viduals of child-bearing age are ex-
cluded from cost sharing. 

(c) Prohibition against multiple charges. 
For any service, the plan may not im-
pose more than one type of charge re-
ferred to in paragraph (a) of this sec-
tion. 
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(d) State plan specifications. For each 
charge imposed under this section, the 
plan must specify— 

(1) The service for which the charge 
is made; 

(2) The amount of the charge; 
(3) The basis for determining the 

charge; 
(4) The basis for determining whether 

an individual is unable to pay the 
charge and the means by which such an 
individual will be identified to pro-
viders; and 

(5) The procedures for implementing 
and enforcing the exclusions from cost 
sharing found in paragraph (b) of this 
section. 

(e) No provider may deny services, to 
an individual who is eligible for the 
services, on account of the individual’s 
inability to pay the cost sharing. 

[43 FR 45253, Sept. 29, 1978, as amended at 47 
FR 21051, May 17, 1982; 48 FR 5736, Jan. 8, 
1983; 50 FR 23013, May 30, 1985; 55 FR 48611, 
Nov. 21, 1990; 55 FR 52130, Dec. 19, 1990; 67 FR 
41116, June 14, 2002] 

§ 447.54 Maximum allowable charges. 
(a) Non-institutional services. Except 

as specified in paragraph (b), for non- 
institutional services, the plan must 
provide that— 

(1) Any deductible it imposes does 
not exceed $2.00 per month per family 
for each period of Medicaid eligibility. 
For example, if Medicaid eligibility is 
certified for a 3-month period, the max-
imum deductible which may be im-
posed on a family for that period of eli-
gibility is $6.00; 

(2) Any coinsurance rate it imposes 
does not exceed 5 percent of the pay-
ment the agency makes for the serv-
ices; and 

(3) Any co-payments it imposes do 
not exceed the amounts shown in the 
following table: 

States payment for the service 

Maximum 
copay-
ment 

charge-
able to 

recipient 

$10 or less ............................................................. $.50 
$10.01 to $25 ........................................................ 1.00 
$25.01 to $50 ........................................................ 2.00 
$50.01 or more ...................................................... 3.00 

(b) Waiver of the requirement that cost 
sharing amounts be nominal. Upon ap-
proval from CMS, the requirement that 

cost sharing charges must be nominal 
may be waived, in accordance with sec-
tion 431.55(g) for nonemergency serv-
ices furnished in a hospital emergency 
room. 

(c) Institutional services. For institu-
tional services, the plan must provide 
that the maximum deductible, coinsur-
ance or co-payment charge for each ad-
mission does not exceed 50 percent of 
the payment the agency makes for the 
first day of care in the institution. 

(d) Cumulative maximum. The plan 
may provide for a cumulative max-
imum amount for all deductible, coin-
surance or co-payment charges that it 
imposes on any family during a speci-
fied period of time. 

[48 FR 5736, Jan. 8, 1983] 

§ 447.55 Standard co-payment. 
(a) The plan may provide for a stand-

ard, or fixed, co-payment amount for 
any service. 

(b) This standard copayment amount 
for any service may be determined by 
applying the maximum co-payment 
amounts specified in § 447.54 (a) and (b) 
to the agency’s average or typical pay-
ment for that service. For example, if 
the agency’s typical payment for pre-
scribed drugs is $4 to $5 per prescrip-
tion, the agency might set a standard 
copayment of $0.50 per prescription. 

§ 447.56 Income-related charges. 
Subject to the maximum allowable 

charges specified in § 447.54 (a) and (b), 
the plan may provide for income-re-
lated deductible, coinsurance or co- 
payment charges. For example, an 
agency may impose a higher charge on 
medically needy recipients than it im-
poses upon categorically needy recipi-
ents. 

§ 447.57 Restrictions on payments to 
providers. 

(a) The plan must provide that the 
agency does not increase the payment 
it makes to any provider to offset un-
collected amounts for deductibles, co-
insurance, copayments or similar 
charges that the provider has waived or 
are uncollectable, except as permitted 
under paragraph (b) of this section. 

(b) For those providers that the agen-
cy reimburses under Medicare reason-
able cost reimbursement principles, in 
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accordance with subpart B of this part, 
an agency may increase its payment to 
offset uncollected deductible, coinsur-
ance, copayment, or similar charges 
that are bad debts of providers. 

§ 447.58 Payments to prepaid capita-
tion organizations. 

If the agency contracts with a pre-
paid capitation organization that does 
not impose the agency’s deductibles, 
coinsurance, co-payments or similar 
charges on its recipient members, the 
plan must provide that the agency cal-
culates its payments to the organiza-
tion as if those cost sharing charges 
were collected. 

[48 FR 5736, Jan. 8, 1983, as amended at 67 FR 
41116, June 14, 2002] 

FEDERAL FINANCIAL PARTICIPATION 

§ 447.59 FFP: Conditions relating to 
cost sharing. 

No FFP in the State’s expenditures 
for services is available for— 

(a) Any cost sharing amounts that re-
cipients should have paid as enrollment 
fees, premiums, deductibles, coinsur-
ance, copayments, or similar charges 
under §§ 447.50 through 447.58 (except for 
amounts that the agency pays as bad 
debts of providers under § 447.57); and 

(b) Any amounts paid by the agency 
on behalf of ineligible individuals, 
whether or not the individual had paid 
any required premium or enrollment 
fee. 

§ 447.60 Cost-sharing requirements for 
services furnished by MCOs. 

Contracts with MCOs must provide 
that any cost-sharing charges the MCO 
imposes on Medicaid enrollees are in 
accordance with the requirements set 
forth in §§ 447.50 and 447.53 through 
447.58 for cost-sharing charges imposed 
by the State agency. 

[67 FR 41116, June 14, 2002] 

§ 447.88 Options for claiming FFP pay-
ment for section 1920A presumptive 
eligibility medical assistance pay-
ments. 

(a) The FMAP rate for medical as-
sistance payments made available to a 
child during a presumptive eligibility 
period under section 1920A of the Act is 
the regular FMAP under title XIX, 

based on the category of medical as-
sistance; that is, the enhanced FMAP 
is not available for section 1920A pre-
sumptive eligibility expenditures. 

(b) States have the following 3 op-
tions for identifying Medicaid section 
1920A presumptive eligibility expendi-
tures and the application of payments 
for those expenditures: 

(1) A State may identify Medicaid 
section 1920A presumptive eligibility 
expenditures in the quarter expended 
with no further adjustment based on 
the results of a subsequent actual eligi-
bility determination (if any). 

(2) A State may identify Medicaid 
section 1920A presumptive eligibility 
expenditures in the quarter expended 
but may adjust reported expenditures 
based on results of the actual eligi-
bility determination (if any) to reflect 
the actual eligibility status of the indi-
vidual, if other than presumptively eli-
gible. 

(3) A State may elect to delay sub-
mission of claims for payments of sec-
tion 1920A presumptive eligibility ex-
penditures until after the actual eligi-
bility determination (if any) is made 
and, at that time identify such expend-
itures based on the actual eligibility 
status of individuals if other than pre-
sumptively eligible. At that time, the 
State would, as appropriate, recat-
egorize the medical assistance expendi-
tures made during the section 1920A 
presumptive eligibility period based on 
the results of the actual eligibility de-
termination, and claim them appro-
priately. 

[65 FR 33622, May 24, 2000] 

Subpart B—Payment Methods: 
General Provisions 

§ 447.200 Basis and purpose. 

This subpart prescribes State plan re-
quirements for setting payment rates 
to implement, in part, section 
1902(a)(30) of the Act, which requires 
that payments for services be con-
sistent with efficiency, economy, and 
quality of care. 

[46 FR 48560, Oct. 1, 1981] 
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Attachment D: 
Selected State Medicaid Director Letters 

and Other Materials 
This attachment compiles State Medicaid Director Letters and other materials that are referenced 
in the application and/or instructions.  State Medicaid Director Letters also are available on the 
CMS website at: cms.hhs.gov/states/letters/default.asp  

State Medicaid Director Letters 
Date Number Subject 

6/3/2005 #05-002 Medicare Part D – Coverage of Excluded Drugs under Medicaid 
8/17/2004 #04-005 Money Follows the Person 
7/14/2003 #03-006 The Transition of Individuals From Institutional to Community Settings 

Through Medicaid Coverage of Medical Equipment (ME) Costs 
5/9/2002 #02-008 1915(c) Transitioning Waivers (coverage of community transition 

services) + 11/15/2004 Q&A 
5/3/2002 #02-007 Public Input to Comprehensive 1115 Waivers, Home and Community-

Based Service Waivers, and Managed Care Waivers Process  
7/17/2001 #01-024 American Indian/Alaska Native Health Policy Issues and Medicaid (Tribal 

Consultation)   
1/10/2001 #01-006 Olmstead Update No.4  
8/31/2000 N/A Policy Guidance on Medicaid for Persons with Limited English 

Proficiency  
7/25/2000 N/A Olmstead Update No. 3  

12/20/1993 N/A Provider/Payment Under Medicaid Home and Community-Based 
Services Waivers and State Plan Services 

Other Materials 
Office of Civil Rights, DHHS.  August 2003 LEP Guidance (8/4/2003)  
§1616(e) of the Social Security Act (Keys Amendment)  
IRS Notice 2003-70 (Financial Management Services) (October 27, 2003) 
State Medicaid Manual: Section 2900 – Fair Hearings and Appeals 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop S2-26-12 
Baltimore, Maryland   21244-1850 
 
Center for Medicaid and State Operations 

 
         SMDL #05-002  
       
      June 3, 2005 
 
 
Dear State Medicaid Director: 
 
Beginning January 1, 2006, full benefit dual eligible individuals will receive drug coverage 
through the Medicare Prescription Drug Benefit (Part D) of the Medicare Prescription Drug, 
Improvement, and Modernization Act of 2003, rather than through their state Medicaid programs.  
However, certain drugs are excluded from coverage under the new Medicare Prescription Drug 
Benefit.  As described more fully in the Federal regulations at 42 CFR 423.772 of the final rule 
implementing the Medicare Prescription Drug Benefit, full benefit dual eligibles are individuals 
who have Medicare and full coverage under Medicaid.  To the extent that state Medicaid programs 
cover the excluded drugs for Medicaid recipients who are not full benefit dual eligibles, states will 
be required to cover the excluded drugs for full benefit dual eligibles with Federal financial 
participation (FFP).  This letter explains the requirements in Federal law for coverage of these 
excluded drugs and asks state Medicaid programs that cover these excluded drugs to consider 
continuing this coverage for all Medicaid recipients, including full benefit dual eligibles, after the 
transition of dual eligibles to the Medicare drug benefit.  
 
Section 1935(d)(2) of the Social Security Act (the Act) and implementing Federal regulations at 42 
CFR 423.906(c) give states the option to provide coverage of the excluded drugs:  (1) in the same 
manner as provided for Medicaid recipients who are not full benefit dual eligibles, or (2) through 
an arrangement with a prescription drug plan (PDP) or a Medicare Advantage prescription drug 
plan (MA-PDP).  Based on these provisions, a question has arisen as to whether state Medicaid 
programs can cover the excluded drugs for Medicaid recipients who are not full benefit dual 
eligibles without also covering such drugs for full benefit dual eligible individuals.  As explained 
more fully below, the answer is no.  
 
Section 1902(a)(10)(B) of the Act requires that the coverage afforded to each categorically needy 
individual eligible under the state plan be equal in amount, duration, and scope to the coverage 
afforded to all other categorically needy individuals.  In addition, coverage afforded to 
categorically needy eligibles must be no less in amount, duration, and scope than that provided to 
medically needy individuals covered under the state plan.  Neither section 1935(d)(2) of the Act 
nor the implementing regulations alter this requirement.  Rather, these provisions give states that 
have chosen to cover the excluded drugs for all categorically eligible and/or medically needy 
individuals an option as to how to implement such coverage for full benefit dual eligible 
individuals.  Accordingly, to the extent a state chooses to cover excluded drugs for Medicaid 
recipients who are not full benefit dual eligibles, the state also must cover them for full benefit 
dual eligibles.  Conversely, to the extent that a state chooses to cover excluded drugs for full 
benefit dual eligibles, the state also must cover them for Medicaid recipients who are not full 
benefit dual eligibles.  This is the case regardless of whether the state Medicaid program opts to 
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cover such drugs for full benefit dual eligibles in the same manner as provided for Medicaid 
recipients who are not full benefit dual eligibles or through an arrangement with a PDP or MA-
PDP. 
 
The drugs excluded from coverage under the Medicare Prescription Drug Benefit include those 
drugs identified at section 1860D-2(e)(2)(A) of the Act and implementing Federal regulations at 
42 CFR 423.100, and any other drug that does not meet the definition of a Part D drug under 
section 1860D-2(e)(1) of the Act and implementing Federal regulations at 42 CFR 423.100.  
Among the excluded drugs are certain drugs or classes of drugs, or their medical uses, that states 
have the authority to exclude under the Medicaid program as specified in section 1927(d)(2) of 
the Act.  Benzodiazepines and barbiturates are included in this category and therefore cannot be 
covered by PDPs or MA-PDPs that offer a basic Medicare Prescription Drug Benefit.  In 
accordance with the discussion above, however, state Medicaid programs can cover these drugs 
for full benefit dual eligibles and receive FFP for doing so. 
 
Benzodiazepines and barbiturates are prescribed in the treatment of disorders such as generalized 
anxiety, insomnia, and seizures—disorders commonly diagnosed in the elderly population.  State 
Medicaid programs currently spend about $56 million in state monies on benzodiazepines and 
barbiturates for the dual eligible population.  The vast majority of benzodiazepines have been 
identified in the Beers List, a guide that identifies medications or classes of drugs that should be 
avoided by the elderly.  Part D formularies will cover alternative treatment options for those 
disease states for which benzodiazepines are prescribed.  However, because the potential exists 
for severe adverse effects in patients who abruptly discontinue the use of these drugs and 
because care must be taken to transition individuals to the safer alternatives, states that currently 
provide coverage of these drugs for the elderly may wish to continue to do so after the transition 
to Medicare in order to maintain continuity of care for this population.   
 
If you have any questions regarding this letter and Medicaid coverage of prescription drugs, 
please contact Deirdre Duzor, Director of CMSO’s Division of Pharmacy, at 410-786-4626.  
Please direct any questions on Medicaid eligibility to Ginni Hain, Director of CMSO’s Division 
of Eligibility, Enrollment and Outreach, at 410-786-6036. 
 

Sincerely,  
 
      /s/ 
       
      Dennis G. Smith  
      Director 
 
 
cc: 
CMS Regional Administrators 
 
CMS Associate Regional Administrators 
    for Medicaid and State Operations 
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Elaine Ryan     
Deputy Executive Director 
American Public Human Services Association  
 
Joy Wilson 
Director, Health Committee 
National Conference of State Legislatures 
 
Matt Salo 
Director of Health Legislation 
National Governors Association 
 
Brent Ewig 
Senior Director, Access Policy 
Association of State and Territorial Health Officials 
 
Sandy Bourne 
Legislative Director 
American Legislative Exchange Council 
 
Trudi Matthews 
Senior Health Policy Analyst 
Council of State Governments 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop C2-21-15 
Baltimore, Maryland 21244-1850 
 
Center for Medicaid and State Operations 
 

SMDL # 04-005 
 
August 17, 2004 
 
 
Dear State Medicaid Director: 
 
The Centers for Medicare & Medicaid Services (CMS) has supported states in the 
implementation of the principles of money follows the person (MFP) by providing resources and 
technical assistance.  We are committed to continuing to assist states in implementing the 
principles of MFP under existing authorities. 
 
A number of states have pursued strategies under existing authority that can be useful models to 
states interested in making immediate changes to their delivery systems. Previously, we 
highlighted MFP in two State Medicaid Director letters on August 13, 2002, and September 17, 
2003, and provided technical assistance to states through the dissemination of “promising 
practices” on our Web site.  In particular, we have highlighted innovative states including 
Arizona, Colorado, Indiana, Texas, Florida, New Jersey, Oregon, Utah, Vermont, Washington, 
and Wisconsin.  Still other innovations are occurring under current law with the support of Real 
Choice Systems Change Grants for Community Living (Attachment #1). 
 
As you know, the term “Money Follows the Person” refers to a system of flexible financing for 
long-term services and supports that enables available funds to move with the individual to the 
most appropriate and preferred setting as the individual’s needs and preferences change.  It is a 
market-based approach that gives individuals more choice over the location and type of services 
they receive.  A system in which money follows the person is also one that can incorporate the 
philosophy of self-direction and individual control in state policies and programs.   
 
We are committed to continuing to assist states in implementing the principles of MFP under 
existing authorities and hope to address areas of confusion that may be impeding efforts to 
rebalance long-term support systems.  This letter intends to clarify a few issues that have been 
brought to our attention. 
 
Issues Identified to Date 
 
Home and Community-based Services (HCBS) Waiver Capacity and Cost Neutrality:   
Although states may implement MFP strategies without a waiver context, states that anticipate 
using HCBS waivers as part of their rebalancing strategy may be concerned about waiver 
capacity and demonstrating the cost neutrality of proposed waiver services.  States may request 
to amend their current HCBS waiver program to include additional participants.  States that do so 
are still required to demonstrate the continued cost-neutrality of those programs;  
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however, most states have found that in the aggregate waiver programs continue to demonstrate 
cost neutrality even with the addition of waiver participants.  Any state that has concerns in this 
area is asked to work with CMS to assess the underlying assumptions and structural issues of its 
cost neutrality estimates.  
 
Backfilling of Nursing Home Beds: 
States that implement MFP strategies will begin to achieve a more equitable balance between the 
proportion of total Medicaid long-term support expenditures used for institutional forms of 
service and the proportion of combined funds used for home health and personal care services 
under the state plan and waiver services.  We anticipate that as individuals have greater choices 
in service delivery, a smaller proportion of individuals will choose institutional care.  We 
encourage states to reduce nursing facility beds to assist a state in rebalancing its long-term care 
service system, but this is not a requirement.  
 
Self-Directed Models: 
Over the past several years, individuals and families have advocated for directly involving 
persons who receive Medicaid funded services and supports in the decisions that affect their 
lives, and providing those individuals with greater choices and control of their services and 
supports.  For individuals to naturally select community services over institutional services, 
states must ensure that a broad array of quality services are provided under a long-term care 
system that recognizes service delivery options that are diverse and flexible.  CMS is committed 
to supporting and further implementing models such as those contained in the Cash and 
Counseling Demonstration and Evaluation Project and the Independence Plus initiative.  These 
programs not only realize MFP principles but use an individual budget to provide participants 
direct opportunities to make personalized decisions about the allocation of available resources.  
While CMS continues to encourage states to consider these system reforms, we also recognize 
other strategies for the provision of HCBS that expand the level of individual choice and control 
without making major modifications to state infrastructures.  Quality community programs offer 
not just one model of delivering community services but rather a continuum of options in order 
to allow individuals to select the service delivery method that best meets their preferences, 
desires, and personal outcomes.  The selection as to which option is best may vary depending on 
the level of other community supports available, or simply the inclination of the individual.  
Along this continuum, CMS has identified the following four basic service delivery models 
related to services and supports of personal attendant: 
  

1. Traditional Model 
2. Traditional Model Supporting Choice 
3. Agency with Choice Model 
4. Fiscal/Employer Agent 

 
A description of these models and examples of state innovation is included in Attachment #2.  
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We will continue to help provide opportunities for people to live in the communities of their 
choice.  We welcome your input and hope you find this information useful.    
 

 
Sincerely, 
 
/s/ 
 
Dennis G. Smith 
Director 
 

Enclosures 
 
cc:   
CMS Regional Administrators 
 
CMS Associate Regional Administrators 
   for Medicaid and State Operations 
 
Kathryn Kotula 
Director, Health Policy Unit 
American Public Human Services Association 
 
Joy Wilson 
Director, Health Committee 
National Conference of State Legislatures 
 
Matt Salo 
Director of Health Legislation 
National Governors Association 
 
Brent Ewig 
Senior Director, Access Policy 
Association of State and Territorial Health Officials 
 
Jim Frogue 
Director, Health and Human Services Task Force  
American Legislative Exchange Council 
 
Trudi Matthews 
Senior Health Policy Analyst 
Council of State Governments 
 
 

SMDL #04-005



Attachment #1 
 

Examples of State Innovation  
Under the Real Choice Systems Change Grants for Community Living: 

Money Follows the Person Rebalancing Initiative 
 
 
California 
The California Department of Health Services (DHS) is developing models and systems that 
enable money to follow the person from institutional to home and community-based settings.  
Specifically, it is developing standardized protocols and processes, including a consumer-
focused quality assurance model, a standardized consumer-oriented nursing facility transition 
care planning model, and a uniform assessment tool and protocol.  A pilot project will test the 
developed tools and protocols, and inform statewide policy decisions about a Money Follows the 
Person Initiative in California using individual and aggregate data and fiscal analysis based on 
case examples. 
 
Maine 
The Maine Department of Behavioral and Developmental Services is adopting a standardized 
assessment and budgeting process for mental retardation waiver services that results in 
consistent, predictable, and truly portable budgets.  The State is directing resources toward more 
person-centered, consumer-driven services offered in the most integrated and appropriate setting 
and identifying cross-system performance measures that enable Maine to comprehensively and 
coherently assess its success at achieving a balance of services across systems.  Maine is piloting 
an individual budget tool and assessing its impact on consumer satisfaction, providers, budget 
neutrality, staffing requirements, and Medicaid management information systems. 
 
Nevada 
The Nevada Department of Human Resources is rebalancing the State’s long-term services 
programs so that community services and supports are the primary source of support for people 
with disabilities.  It is identifying individuals for community integration, implementing their 
transitions, and using peer advocates to assist in the transition process.  In addition, Nevada is 
establishing a Housing Specialist at the Nevada Developmental Disabilities Council to help 
individuals locate affordable housing and access State and local housing assistance programs.  
The State is also revitalizing the Nevada Home of Your Own program, an initiative to help 
people with disabilities secure housing, and developing and maintaining a registry of affordable, 
accessible housing in Nevada. 

 
Additional examples can be found on the CMS Web site at www.cms.gov/newfreedom. 
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Service Delivery Models for Attendant Care 
 

 
Service delivery models have been evolving over the last decade and continue to be refined and 
clarified.  The following are four basic models that CMS has identified based on state 
experiences.  Each of these design approaches can be used by states to enable them to employ 
money follows the person principles.  States are not limited in the various strategies they may 
employ.   
 
Traditional Agency Model  

Under a traditional agency model, an agency assumes responsibility for recruiting, hiring, 
managing, training, and dismissing employees who are hired to provide, at a minimum, basic 
assistance with activities of daily living to individuals living in the community.  The agency sets 
the wages and hours, and directs the actions of the employee while in the participant’s home and 
provides necessary back-up as needed.  Services are provided based on a standardized 
assessment of needs typically performed by a medical professional.  A Medicaid agreement 
executed with the Medicaid agency, and the provider agency, clearly articulates the scope of the 
services and identifies allowable tasks that may be performed.  The agency is paid by the 
Medicaid agency to provide personal assistance services.             

 
Traditional Model Supporting Choice  

 
Many traditional provider agencies honor the principles of choice, control, and the person-
centered planning process.  These progressive agencies allow, or even encourage, participants to 
identify and refer to the agency, attendants they have selected and offer training in the 
philosophy of self-direction.  Many agencies also provide a list of potential attendants that 
participants may interview.  Back-up is provided by the agency.  Attendants are expected to 
respect participant preferences.  States implementing this model may do so without modifying 
their state plan or waiver services since the provider agency continues to operate under a 
traditional Medicaid Provider Agreement to provide personal assistance services and is 
reimbursed for providing these services.  The agency continues as the responsible entity over the 
provision of personal assistance services and over the attendants who provide this service.  While 
the participant has the ability to select his or her attendant, the agency continues its role as the 
employer of the attendant and retains responsibility for the oversight of the personal attendant 
service.  The Trinity Respite Care in Lawrence, Kansas is an example of a Medicaid provider 
agency that gives its clients the opportunity to select their own attendants. 
 
Agency with Choice

This model, first described in a research document entitled Consumer-Directed Personal 
Assistance Services: Key Operational Issues for State CD-PAS Programs Using Intermediary 
Service Organizations (1997) by Susan Flanagan and Pamela Green, provides an increased level 
of responsibility by designating the participant as the managing employer without becoming the 
common law employer (employer of record) of his or her attendant.  For IRS purposes and other 
employment considerations, including making payment to the provider, the agency is the 
common law employer.  The participant recruits, interviews, and selects the attendant care 
provider and refers him or her to an agency for the completion of payroll responsibilities.  An 
individual budget may or may not be used to determine the available resource allocation.  The 
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participant generally establishes the wages and sets the working hours.  Once hired, the 
participant manages the attendant including the approval of timesheets.  The participant may 
elect to train the individual or may direct the agency to provide training on his or her behalf.  The 
agency may offer additional services to support the participants’ ability to self-direct.  These 
supports may include making other purchases (included in the individualized budget) on behalf 
of the participant, assisting with managing the individual budget or providing training on how to 
hire and manager attendants.  While the agency and the participant share employer 
responsibilities, the agency executes a Medicaid Provider Agreement with the Medicaid agency 
to provide the personal care services and any supportive services. The agency may offer a 
traditional service model along with Agency with Choice services model, but clearly there is a 
formal distinction between the two models.  The New Hampshire Independence Plus initiative, 
In-Home Supports Wavier for Children with Developmental Disabilities, adopts the Agency with 
Choice model.   
          
Fiscal/Employer Agent Model: 

 
The Fiscal/Employer Agent model provides Medicaid program participants with the greatest 
level of flexibility and empowerment.  In this model, the participant or participant’s designated 
representative is recognized as the common-law employer of his or her individually hired 
attendant(s).  However, the representative generally delegates the employer-related 
responsibilities related to payrolling and filing of employer-related payroll taxes to an 
organization that serves as the program participant’s “employer agent.”  The agency may offer a 
broad host of services that support the participant as he or she experiences self-direction, 
including skills training, brokering other benefits such as Workers Compensation or health 
insurance, or other support functions including assistance with managing the individual budget.  
The agency may be reimbursed for financial management services as a waiver service or as an 
administrative function.  Many states, including all but one of the “Cash and Counseling” and 
“Independence Plus” waiver states (Arkansas, Florida, New Jersey, Louisiana, North Carolina, 
and South Carolina), use this model to allow Medicaid program participants and their families to 
self-direct. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop C2-21-15 
Baltimore, Maryland 21244-1850 
 
Center for Medicaid and State Operations 
 
          SMDL #03-006 
      July 14, 2003 
 
 
Dear State Medicaid Director: 
 
In this letter, we outline several methods by which states may facilitate the transition of 
individuals from institutional to community settings through Medicaid coverage of medical 
equipment (ME) costs.  This letter also serves to reiterate the July 25, 2000, State Medicaid 
Directors’ letter on this issue and to encourage states to explore this opportunity for persons with 
disabilities. 
 
Individuals seeking to move to the community from institutions often require ME for their 
personal use.  In the community, ME is a mandatory component of the home health benefit under 
the State Plan.  As Federal regulations do not define ME, each state determines which equipment 
to cover under its State Plan.  Those adaptive aids that are not covered under a State Plan, as well 
as communication devices, can often be covered under Medicaid section 1915(c) waivers, other 
waivers or demonstrations.  
 
Purchases of ME are typically made after the individual has moved into the community.  
However, the delay in receiving and adapting to such equipment often causes hardships for the 
individual and/or caregiver(s).  The delay may also introduce unnecessary hazards into the 
transition and the first few weeks of community dwelling.  In addition, the equipment is most 
effectively employed if it is obtained prior to institutional discharge and tested with the 
individual to ensure proper fit, use, adaptability to individual requirements, and appropriateness 
for the particular community environment to which the person will move.  We further appreciate 
that it may take time, prior to discharge, to make unique accommodations to the equipment or to 
afford the individual reasonable opportunity to learn to use the equipment and become as 
independent and proficient in its use as possible. 
 
We therefore wish to clarify several avenues for states to pursue in order to facilitate successful 
transitions to the community by making medically necessary ME available to beneficiaries in 
advance of placement in the community: 
 
1. Utilize a Trial Period.  States could arrange for manufacturers and other sellers of ME to 

make the equipment available for a trial period prior to community placement.   
 
2. Utilize the Nursing Facility Benefit.  States have the ability within their rate setting for 

institutional services to purchase specific ME that has utility within the institutional setting.  
For such institutional ME that is also tailored to the unique needs of an individual and would 
assist the beneficiary’s participation in the community, States can arrange for its transition to 
the community with that individual.  Any changes to rate methodologies are subject to  
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 existing upper payment limits.  Pennsylvania, for example, in conjunction with changing its 

case-mix methodology in 1996, created an “Exceptional Durable Medical Equipment (DME) 
Grants” program under which nursing facilities could purchase certain dedicated equipment 
separately from their per diem rate.  Under Pennsylvania's Exceptional Grants program, one 
option for disposal of such dedicated DME is the transfer of the title to a beneficiary who has 
been discharged to the community. 

 
3. Utilize an HCBS Waiver.  States may claim for such ME furnished prior to the individual’s 

discharge from the institutional setting and admission to the waiver when:  (a) such ME is 
included as a service or a component of a service in an approved HCBS waiver; (b) such 
equipment is obtained no sooner than 60 days prior to the scheduled date of transition to a 
community living arrangement; and (c) the claim is not made until after the individual is 
discharged from the institutional setting and admitted to the waiver.  If the individual dies 
after the ME is furnished and never enters the waiver, the Centers for Medicare & Medicaid 
Services (CMS) would allow the state to claim necessary expenditures as an administrative 
cost.  Please refer to attachment 3-b (relating to environmental modifications) of the July 25, 
2000, State Medicaid Directors’ letter, for guidance on community transition expenses, 
accessible at Web site www.cms.gov/states/letters/smd725a0.asp. 

 
In addition, CMS has recently established two Healthcare Common Procedure Coding System 
(HCPCS) codes to facilitate provider billing of services that enable beneficiaries to use ME as 
they move into the community:  T1028 (assessment of home, physical, and family environment) 
and S5165 (home modifications, per service).  CMS established these codes in order to enable 
states to comply with the Health Insurance Portability and Accountability Act of 1996 - known 
as HIPPA. 
 
Finally, although ME coverage is required under Medicaid law, states are not required to 
purchase equipment needed in the community prior to a person’s discharge.  While CMS has 
highlighted several methods that states may utilize to facilitate provision of medically necessary 
ME to beneficiaries prior to community placement, it remains a matter of state discretion and a 
finding of individual need by the state or its agent(s) as to whether to do so.   
 
Any questions concerning this letter may be referred to Mary Jean Duckett at (410) 786-3294. 
 

Sincerely, 
 
      /s/ 
 

Dennis G. Smith 
Director 
 

cc: 
CMS Regional Administrators 
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CMS Associate Regional Administrators 
   for Medicaid and State Operations 
 
CMS Native American Contacts 
 
Kathryn Kotula 
Director, Health Policy Unit 
American Public Human Services Association 
 
Joy Wilson 
Director, Health Committee 
National Conference of State Legislatures 
 
Matt Salo 
Director of Health Legislation 
National Governors Association 
 
Jim Frogue 
Director, Health and Human Services Task Force  
American Legislative Exchange Council 
 
Trudi Matthews 
Senior Health Policy Analyst 
Council of State Governments 
 
Brent Ewig 
Senior Director, Access Policy 
Association of State and Territorial Health Officials 
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Centers for Medicare & Medicaid Services

Disabled and Elderly Health Programs Group

7500 Security Boulevard, Mail Stop S2-14-26

Baltimore, Maryland 21244-1850


Center for Medicaid and State Operations 

Letter Summary 

This letter clarifies some methods by which HCBS waivers under section 1915(c) may aid in the 
transitioning of individuals from institutional settings to their own home in the community 
through coverage of one-time transitional expenses. This clarification was promised in the HHS 
New Freedom Report to the President. 

SMDL #02-008 

May 9, 2002 

Dear State Medicaid Director: 

Medicaid home and community-based services (HCBS) waivers are the statutory alternative to 
institutional care. Many states have found in HCBS waivers a cost-effective means to implement 
a comprehensive plan to provide services in the most integrated setting appropriate to the needs 
of individuals with disabilities. 

However, individuals seeking a return to the community from institutions are faced with many 
one-time expenses, and many states are unclear about the extent to which waivers cover 
transition costs. Examples of those expenses include the cost of furnishing an apartment, the 
expense of security deposits, utility set-up fees, etc. Other states have expressed interest in 
having the waivers pay for apartment/housing rent. This letter is designed to answer such 
questions. 

Federal funding under Medicaid HCBS waivers is not available to cover the cost of rent. States 
may offset rental expenses from state-only funds that augment federal HCBS resources, but 
federal financial participation (FFP) for such a purpose is not available for any 
apartment/housing rental expenses. 

As the HHS Report for the President’s New Freedom Initiative stated, however, states may 
secure federal matching funds under HCBS waivers for one-time, set-up expenses for individuals 
who make the transition from an institution to their own home or apartment in the community, 
such as security deposits, that do not constitute payment for housing rent. 
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States may pay the reasonable costs of community transition services, including some or all of 
the following components: 

• Security deposits that are required to obtain a lease on an apartment or home; 
•	 Essential furnishings and moving expenses required to occupy and use a community 

domicile; 
• Set-up fees or deposits for utility or service access (e.g. telephone, electricity, heating); 
•	 Health and safety assurances, such as pest eradication, allergen control or one-time cleaning 

prior to occupancy. 

By reasonable costs, we mean necessary expenses in the judgment of the state for an individual 
to establish his or her basic living arrangement. For example, essential furnishings in the above 
context would refer to necessary items for an individual to establish his or her basic living 
arrangement, such a bed, a table, chairs, window blinds, eating utensils, and food preparation 
items. We would not consider essential furnishings to include diversional or recreational items 
such as televisions, cable TV access or VCRs. 

States that choose to include community transition services in their HCBS waivers must 
demonstrate that this service, in combination with other services furnished under the waiver, 
would be cost-neutral to the Medicaid program. (In the streamlined HCBS waiver format, this 
cost neutrality is demonstrated in appendix G.) To be eligible for FFP, the service must be 
included in the individual’s written plan of care (service plan) and fit within the service 
definitions established by the state. 

For more than three years CMS has awarded “Nursing Facility Transition Grants” to states in 
which transition costs have been paid from grant funds. Those states found that coverage of 
transition expenses has been manageable, cost-effective and has greatly facilitated the 
expeditious integration of individuals into their communities from prior institutional living 
arrangements. Contacts and other relevant information about those states may be found on the 
CMS website. 

Any questions concerning this letter may be referred to Mary Jean Duckett at (410) 786-3294. 

Sincerely, 
/s/ 

Dennis G. Smith 
Director 
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cc: 

CMS Regional Administrators 

CMS Associate Regional Administrators

for Medicaid and State Operations


Lee Partridge

Director, Health Policy Unit

American Public Human Services Association


Joy Wilson

Director, Health Committee

National Conference of State Legislatures


Matt Salo

Director of Health Legislation

National Governors Association


Brent Ewig

Senior Director, Access Policy

Association of State and Territorial Health Officials


Jim Frogue

Acting Director, Health and Human Services Task Force 

American Legislative Exchange Council


Trudi Matthews

Senior Health Policy Analyst

Council of State Governments
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HCBS Transitions Services 
 
On May 9, 2002, a letter was issued to all State Medicaid Directors announcing the coverage of 
Community Transition Services under Medicaid Home and Community-Based Services (HCBS) 
waivers, granted under section 1915(c) of the Social Security Act. 
 
The following Question & Answer provides further definition of the amount of transitional 
expenses for which a state can claim match. 
 
 

Q. Is there a limit to the amount of transitional expenses related to security deposits, 
for which a state operating a home and community based services (HCBS) waiver 
program can claim match? 

 
A. According to the May 9, 2002 State Medicaid Director letter (#02-008) on 
coverage of one-time transitional expenses, states may secure federal matching 
funds under HCBS waivers for one-time, transitional expenses such as security 
deposits.  However, “federal funds under Medicaid HCBS waivers are not available 
to cover rent.”   

 
To date, the Centers for Medicare and Medicaid Services (CMS) has neither defined 
the term security deposit nor set a cap on the amount allowed.  Under a HCBS 
waiver program, a state could choose to pay for a one-time transitional expense in 
the form of a security deposit in an amount equal to or greater than the first 
month’s rent to a willing landlord. The security deposit is a one-time expense and is 
not to be considered rent.  In such cases, CMS will expect States to bill only for the 
security deposit and not break out the cost of rent even if the landlord chooses to 
waive the first month’s rent.  CMS does not expect such a security deposit to exceed 
the equivalent of two month’s rent. 

 
 
Links to Other Resources: 
 

May 9, 2002 Letter to State Medicaid Directors  
 
HCBS Waiver Home Page  
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DEPARTMENT OF HEALTH & HUMAN SERVICES  
Centers for Medicare & Medicaid Services  
200 Independence Avenue SW  
Washington, DC 20201 

SMDL #02-007 

May 3, 2002 

Dear State Medicaid Director: 

In recent years, the number of comprehensive 1115 waivers, Home and Community-Based 
Service Waivers, and managed care waivers have increased in the Medicaid program. For 
example, the Medicaid program served approximately 700,000 individuals through Home and 
Community-Based waiver services at a cost of $14.8 billion in 2001. As states expand eligibility 
for Medicaid and remove barriers to community living, it continues to be important that the 
public be involved in the development of such waivers. 

There are many ways in which states can provide the opportunity for public input to the waiver 
process. Some examples are: 

• Public forums 
• Legislative hearings 
• Placement of information on the state website with a link for public comments 
• Distribution of draft waiver applications for comment 
• Presentations to enrollees, families, private providers and public interest representatives 
• Presentations to enrollees, families, private providers and public interest representatives 

of targeted services or populations (mental health, foster care, independent living, etc.) 
• Forming a special commission with broad representation including recipients, families, 

private providers, and public interest representatives 
• Formal notice and comment in accordance with the State's administrative procedures 
• Notices in newspaper 

We reached a broad audience in the development of the report to the President on the New 
Freedom Initiative. The Administration employed a number of methods for soliciting public 
input including a very successful National Listening Session. Such efforts strengthen the public 
policy decision-making, identify innovative strategies, and improve coordination of the many 
different participants in the health care and social services systems that Medicaid waivers often 
affect. 

We encourage you to include public participation when pursuing all types of waivers in the effort 
to provide Medicaid services in the most effective ways possible. As you know, we continue to 
review 1115 waiver applications to ensure adherence to the public notice procedures outlined in 
the September 27, 1994 Federal Register notice (59 FR 49249). 

Sincerely, 

/s/ 

Dennis G. Smith 
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 DEPARTMENT OF HEALTH & HUMAN SERVICES 
Health Care Financing Administration 

  
 Center for Medicaid and State Operations 

7500 Security Boulevard 
Baltimore, MD 21244-1850 

 
          SMDL #01-024 
 
        July 17, 2001 

Dear State Medicaid Director: 
 
This is one in a series of letters regarding American Indian and Alaska Native 
(AI/AN) health policy issues and the Medicaid program and the State Children’s 
Health Insurance Program (SCHIP). This letter addresses the request of Federally 
recognized Tribes (hereafter known as “Tribes”) to more actively participate in the 
planning and development of Medicaid and SCHIP waiver proposals and waiver 
renewals.  
 
As set forth in the Constitution of the United States, treaties, statutes, Executive 
Orders, and court decisions, it has long been recognized that the United States has a 
unique relationship with Tribal Governments.  This government-to-government 
relationship recognizes the right of Tribes to tribal sovereignty, self-government and 
self-determination.  At the same time, because Tribes have a separate governmental 
structure that exists within State(s) border(s), it is important for States to work as 
closely as possible with Tribes on issues such as Medicaid and SCHIP to ensure the 
provision of health care for Medicaid and SCHIP enrolled Tribal members is no less 
than it would be for non-Tribal members equally enrolled. 
 
The Centers for Medicare and Medicaid Services (CMS) (formerly the Health Care 
Financing Administration) is committed to ensuring full access to Medicaid and 
SCHIP for all eligible beneficiaries. Access to the decision-making process regarding 
the Medicaid and SCHIP programs is especially critical for Tribes for cultural, treaty, 
and statutory reasons. Participation in the decision-making process can best be 
achieved through an ongoing and effective consultation process that ensures the 
inclusion of Federally-recognized Tribal governments while preserving the right of 
State Medicaid agencies to make appropriate decisions based upon the needs of all 
Medicaid and SCHIP beneficiaries.  
 
The Federal Government is also committed to an effective Tribal consultation process.  
Many States have established viable mechanisms to ensure an ongoing consultation 
process with Tribal governments.  State experience has demonstrated that there is no 
single Tribal consultation process that can or should be imposed upon the States.  That 
experience has demonstrated that State-Tribal consultation protocols can vary within a 
State depending upon inter-governmental relationships, expertise, and Tribal interest.   
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Although States may partner with a Tribe on a waiver proposal, because Federal law only 
allows CMS to consider Medicaid and SCHIP proposals submitted by States, we are 
encouraging States to be as responsive as possible to the issues and concerns expressed 
by the Tribes during the consultation process.  CMS, during the review of Section 1915 
and Section 1115 waivers, will look at the steps each State has taken to consult with 
Tribes based upon individual State considerations.  CMS does not consider that 
consultation means that any or all Federally-recognized Tribal Government(s) in a 
particular State must approve the proposed waiver nor does it mean that Tribes must 
concur with a State's waiver request or waiver renewal.  
 
Therefore, in reviewing all Section 1915 and Section 1115 waiver requests submitted 
after October 1, 2001 CMS will look to see that 

 
1. All Federally-recognized Tribal Governments maintaining a primary office 

and/or major population within that State are notified in writing at least 60 
days before the anticipated submission date of the State's intent to submit a 
Medicaid waiver request or waiver renewal to CMS. 

 
2. The notification describes the purpose of the waiver or renewal and the 

anticipated impact on Tribal members. The description of the impact need not 
be Tribal specific if the impact is similar on all Tribes. 

 
3. The notification also describes a method for appropriate Tribal representatives 

to provide official written comments and questions within a time frame that 
allows adequate time for State analysis, consideration of any issues that are 
raised, and time for discussion between the State and Tribes responding to the 
notification. 

 
4. Tribal Governments were allowed a reasonable amount of time to respond to 

the notification.  A minimum of 30 days is considered reasonable. 
 

5. States, if requested by the Tribal Governments, provide an opportunity for an 
in-person meeting with Tribal representatives.  A State does not need to have 
separate meetings with each Tribe, but may conduct one or more joint 
meetings with Tribes to discuss issues. 

 
CMS will look to see that States have utilized these guidelines by looking at copies of 
correspondence sent by the State to the Tribal Governments notifying them of the State's 
intent to request a waiver or waiver renewal.  Copies of any correspondence submitted by 
Tribal governments, and a discussion summary from any formal State-Tribal consultation 
meeting(s) as described in number 5 above, will also aid CMS's review of the proposed 
waiver or renewal request.  
 
Because each State has developed a unique relationship with each of the Tribes within 
their borders, CMS will not compare the consultation process undertaken by a State with  
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the process used by other States.  Each State process will be looked at based upon the 
thoroughness of the required documentation.  If Tribes were notified of the proposed 
waiver in a timely manner and do not respond within the 30 day minimum timeframe, 
CMS will consider the intent of this letter was fulfilled by the State.  Further, CMS staff 
encourages Tribal and State Governments to work directly with each other to the greatest 
extent possible in order to resolve any concerns and issues that arise.   
 
This letter supplements the Tribal consultation guidance provided in the July 3, 1997 and 
the February 24, 1998 letters to State Medicaid Directors. 
           
You will receive a copy of a letter to the Tribal Leaders in your State conveying a copy 
of this letter.  In addition, please find enclosed a listing of the Native American Contacts 
(NACs), the States they cover, and their respective CMS Regional Office.  If you have 
any questions regarding this policy, please contact the NAC in the appropriate CMS 
Regional Office.  
 
We look forward to working with you in the future on this and other efforts. 
 
 
      Sincerely, 
 
      /s/ 
 
                                                                        Penny R. Thompson 
                                                                        Acting Director 
 
 
Enclosures 

 
 

Cc: 
 
CMS Regional Administrators 
 
CMS Associate Regional Administrators  
      for Medicaid and State Operations 
 
Lee Partridge 
Director, Health Policy Unit 
American Public Health Services Association 
 
Joy Wilson 
Director, Health Committee 
National Conference of State Legislatures 
 
 
 
Matt Salo 
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Health Care Financing Administration 
DEPARTMENT OF HEALTH & HUMAN SERVICES


Center for Medicaid and State Operations 
7500 Security Boulevard 

Baltimore, MD 21244-1850 

SMDL #01-006 

Olmstead Update No: 4 
Subject: HCFA Update 
Date: January 10, 2001 

Dear State Medicaid Director: 

This is the fourth in a series of letters designed to provide guidance and support 
to States in their efforts to enable individuals with disabilities to live in the most 
integrated setting appropriate to their needs, consistent with the Americans 
with Disabilities Act (ADA). In attachments to this letter, we address certain 
issues related to allowable limits in home and community-based services 
(HCBS) waivers under section 1915(c) of the Social Security Act. 

In attachments to this letter, we address certain questions related to State discretion in the design and 
operation of HCBS waivers under section 1915(c) of the Social Security Act. We also explain some of 
the principles and considerations that the Health Care Financing Administration (HCFA) will apply in 
the review of waiver requests and waiver amendments. Finally, we respond to key questions that have 
arisen in the course of State or constituency deliberations to improve the adequacy and availability of 
home and community-based services, or recent court decisions. 

We encourage you to continue forwarding your policy-related questions and recommendations to the 
ADA/Olmstead workgroup through e-mail at ADA/Olmstead@hcfa.gov. 

HCFA documents relevant to Medicaid and the ADA are posted on the ADA/Olmstead website at 
http://www.hcfa.gov/medicaid/olmstead/olmshome.htm. 

Sincerely, 

Timothy M. Westmoreland 
Director 

Enclosures 
Attachment 4-A “Allowable Limits and State Options in HCBS waivers” 
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Attachment 4-B “EPSDT and HCBS waivers” 
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cc:

HCFA Regional Administrators


HCFA Associate Regional Administrators for Medicaid and State Operations


Lee Partridge

Director, Health Policy Unit

National Association of State Medicaid Directors


Joy Wilson

Director, Health Committee

National Conference of State Legislatures


Matt Salo

Director of Health Legislation

National Governors’ Association


Robert Glover

Director of Governmental Relations

National Association of State Mental Health Program Directors


Brent Ewig

Senior Director, Access Policy

Association of State & Territorial Health Officials


Lewis Gallant

Executive Director

National Association of State Alcohol and Drug Abuse Directors, Inc.


Robert Gettings

Executive Director

National Association of State Directors of Developmental Disabilities Services


Virginia Dize

Director, State Community Care Programs

National Association of State Units on Aging.
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Attachment 4-A

Subject: Allowable Limits and State Options in HCBS Waivers

Date: January 10, 2001


In this attachment, we discuss limits that States may place on the number of persons served and 
on services provided under an HCBS waiver. 
number of people who may be served in an HCBS waiver in any year. 
overall enrollment limit from the amount of funding the legislature has appropriated. 
once individuals are enrolled in the waiver, the State may not cap or limit the number of enrolled 
waiver participants who may receive a covered waiver service that has been found necessary by 
an assessment. 

Current law requires States to identify the total 
States may derive this 

However, 

We have received a number of questions regarding limits that States may, or are required to, establish in 
HCBS waivers under section 1915(c) of the Social Security Act. Many of these questions have arisen 
in the course of discussions about the ADA and the Supreme Court Olmstead decision. Others have 
arisen in the context of certain court cases premised on Medicaid law. Examples include: 

1. Overall Number of Participants: May a State establish a limit on the total number of 
people who may receive services under an HCBS waiver? 

2. Fiscal Appropriation: May a State use the program’s funding appropriation to specify the 
total number of people eligible for an HCBS waiver? 

3. Access to Services Within a Waiver: May a State have different service packages within a 
waiver? Once a person is enrolled in an HCBS waiver, can the individual be denied a 
needed service that is covered by the waiver based on a State limit on the number of 
enrollees permitted access to different waiver services? 

4. Sufficiency of Amount, Duration, and Scope of Services: What principles will HCFA 
apply in reviewing limitations that States maintain with respect to waiver services? 

5. Amendments that Lower the Potential Number of Participants: May a State reduce 
the total number of people who may be served in an HCBS waiver? Are there special 
considerations that need attention in such a case? 

6. Establishing Targeting Criteria for Waivers: How much discretion does a State have in 
establishing the targeting criteria that will be used in a waiver program? May a State define a 
target group for the waiver that encompasses more than one of the categories of individuals 
listed in 42 CFR 441.301(b)(6)? 
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In subjects 1 and 2, we explain current law and policy regarding the setting of limits on the total number 
of people who may be eligible for an HCBS waiver. In subject 3, we provide new clarification with 
respect to the access that waiver enrollees must be afforded within a waiver, consistent with recent 
court decisions. In subject 4, we explain that, while section 1915(c) permits a waiver of many 
Medicaid requirements, the requirement for adequate amount, duration, and scope is not waived. In 
subject 5, we discuss special considerations that HCFA will apply when reviewing any waiver 
amendment request in which the total number of eligible individuals would be reduced, so that the 
implications of the proposed amendment are fully addressed in light of all applicable legal 
considerations. In subject 6, we seek to reduce State administrative expenses by permitting States to 
develop a single waiver for people who have a disability or set of conditions that cross over more than 
one current waiver category. 

The answers to the questions below are derived from Medicaid law. However, because Medicaid 
HCBS waivers affect the ability of States to use Medicaid to fulfill their obligations under the ADA and 
other statues, we have included these answers as an Olmstead/ADA update. 

1. Overall Number of Participants 

May a State establish a limit on the total number of people who may receive 
services under an HCBS waiver? 

Yes. Under 42 CFR 441.303(f)(6), States are required to specify the number of unduplicated 
recipients to be served under HCBS waivers: 

The State must indicate the number of unduplicated beneficiaries to which it intends to 
provide waiver services in each year of its program. This number will constitute a limit on the 
size of the waiver program unless the State requests and the Secretary approves a greater 
number of waiver participants in a waiver amendment. 

Thus, unlike Medicaid State plan services, the waiver provides an assurance of service only within the 
limits on the size of the program established by the State and approved by the Secretary. The State 
does not have an obligation under Medicaid law to serve more people in the HCBS waiver than the 
number requested by the State and approved by the Secretary. If other laws (e.g., ADA) require the 
State to serve more people, the State may do so using non-Medicaid funds or may request an increase 
in the number of people permitted under the HCBS waiver. Whether the State chooses to avail itself of 
possible Federal funding is a matter of the State’s discretion. Failure to seek or secure Federal 
Medicaid funding does not generally relieve the State of an obligation that might be derived from other 
legislative sources (beyond Medicaid), such as the ADA. 

If a State finds that it is likely to exceed the number of approved participants, it may request a waiver 
4
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amendment at any time during the waiver year. Waiver amendments may be retroactive to the first day 
of the waiver year in which the request was submitted. 
2. Fiscal Appropriation 

May a State use the program’s funding appropriation to specify the total 
number of people eligible for an HCBS waiver? 

HCFA has allowed States to indicate that the total number of people to be served may be the lesser of 
either (a) a specific number pre-determined by the State and approved by HCFA (the approved “factor 
C” value), or (b) a number derived from the amount of money the legislature has made available 
(together with corresponding Federal match). The current HCBS waiver pre-print used by States to 
apply for waivers contains both options. States sometimes use the second option because of the need 
to seek Federal waiver approval prior to the appropriation process, and sometimes the legislative 
appropriations are less than the amount originally anticipated. In addition, the rate of turnover and the 
average cost per enrollee may turn out to be different than planned, thereby affecting the total number of 
people who may be served. 

In establishing the maximum number of persons to be served in the waiver, the State may furnish, as part 
of a waiver application, a schedule by which the number of persons served will be accepted into the 
waiver. The Medicaid agency must inform HCFA in writing of any limit that is subsequently derived 
from a fiscal appropriation, and supply the calculations by which the number or limit on the number of 
persons to be served was determined.  This information will be considered a notification to HCFA 
rather than a formal amendment to the waiver if it does not substantially change the character of the 
approved waiver program. If a State fails to report this limit, HCFA will expect the State to serve the 
number of unduplicated recipients specified in the approved waiver estimates. 

3. Access to Services Within a Waiver 

May a State have different service packages within a waiver? Once a person 
is enrolled in a HCBS waiver, can the individual be denied a needed service 
that is covered by the waiver based on a State limit on the number of 
enrollees permitted access to different waiver services? 

No. A State is obliged to provide all people enrolled in the waiver with the opportunity for access to all 
needed services covered by the waiver and the Medicaid State plan. Thus, the State cannot develop 
separate and distinct service packages for waiver population subgroups within a single waiver. The 
opportunity for access pertains to all services available under the waiver that an enrollee is determined 
to need on the basis of an assessment and a written plan of care/support. 

This does not mean that all waiver participants are entitled to receive all services that theoretically could 
be available under the waiver. The State may impose reasonable and appropriate limits or utilization 
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control procedures based on the need that individuals have for services covered under the waiver. An 
individual’s right to receive a service is dependent on a finding that the individual needs the service, 
based on appropriate assessment criteria that the State develops and applies fairly to all waiver 
enrollees. 

This clarification does mean, however, that States are not allowed to place a cap on the number of 
enrollees who may receive a particular service within the waiver. There is no authority provided under 
law or regulation for States to impose a cap on the number of people who may use a waiver service that 
is lower than the total number of people permitted in the waiver. Denial of a needed and covered 
service within a waiver would have the practical effect of: (a) undermining an assessment of need, (b) 
countermanding a plan of care/support based on such an assessment of need, (c) converting a feasible 
service into one that arbitrarily benefits some waiver participants but not others who may have an equal 
or greater need, and (d) jeopardizing an individual’s health or welfare in some cases. 

Similarly, a State may not limit access to a covered waiver service simply because the spending for such 
a service category is more than the amount anticipated in the budget. In the same way that nursing 
facilities may not deny nursing or laundry services to a resident simply because the nursing or laundry 
expenses for the year have exceeded projections, the HCBS waiver cannot limit access to services 
within the waiver based on the budget for a specific waiver-covered service. It is only the overall 
budget amount for the waiver that may be used to derive the total number of people the State will serve 
in the waiver. Once in the waiver, an enrolled individual enjoys protection against arbitrary acts or 
inappropriate restrictions, and the State assumes an obligation to assure the individual’s health and 
welfare. 

We appreciate that a State’s ability to provide timely access to particular services within the waiver may 
be constrained by supply of providers, or similar factors. Therefore, the promptness with which a State 
must provide a needed and covered waiver service must be governed by a test of reasonableness. The 
urgency of an individual’s need, the health and welfare concerns of the individual, the nature of the 
services required, the potential need to increase the supply of providers, the availability of similar or 
alternative services, and similar variables merit consideration in such a test of reasonableness. The 
complexity of "reasonable promptness" issues may be particularly evident when a change of living 
arrangement is required. Where the need for such a change is very urgent (e.g., as in the case of abuse 
in a person's current living arrangement), then "reasonable promptness" could mean "immediate." 
Where the need for a change of living arrangement for a particular person is clear but not urgent, 
application of the reasonableness test to determine “reasonable promptness” could provide more time. 

We recognize the question of reasonable promptness is a difficult one. We wish to call the issue to your 
attention as a matter of considerable importance that merits your immediate review. The issue will 
receive more attention from us in the future and is already receiving attention by the courts. The 
essential message is that the State's ability to deliver on what it has promised is very important. During 
CY 2001, we expect to work closely with States to improve our common understanding of what 
reasonable promptness requires. We also hope to collaborate with you on the infrastructure 
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improvements that States may need to improve local ability to provide quality, customer-responsive and 
adequate services or supports in a timely manner. 
4. Sufficiency of Amount, Duration and Scope of Services 

What principles will HCFA apply in reviewing limitations that States 
maintain with respect to waiver services? 

Federal regulations at 42 CFR 440.230(b) require that each Medicaid service must be sufficient in 
amount, duration, and scope to achieve the purpose of the service category. Within this broad 
requirement, States have the authority to establish reasonable and appropriate limits on the amount, 
duration and scope of each service. 

In exercising discretion to approve new waiver requests, we will apply the same sufficiency concept to 
the entire waiver itself, i.e., whether the amount, duration and scope of all the services offered through 
the waiver (together with the State's Medicaid plan and other services available to waiver enrollees) is 
sufficient to achieve the purpose of the waiver to serve as a community alternative to institutionalization 
and assure the health and welfare of the individuals who enroll. 

In applying this principle, it is not our intent to imply or establish minimum standards for the number or 
type of services that must be in an HCBS waiver. Because the waiver wraps around Medicaid State 
plan services, and because the needs of each target group vary considerably, it is clear that the 
sufficiency question may only be answered by a three-way review of (a) the needs of the selected target 
group, (b) the services available to that target group under the Medicaid State plan and other relevant 
entitlement programs, and (c) the type and extent of HCBS waiver services. Whether the combination 
of these factors would permit the waiver to meet its purpose, particularly its statutory purpose to serve 
as a community alternative to institutionalization, is an analysis we would expect each State to conduct. 

Where a waiver design is manifestly incapable of serving as such an alternative for a preponderance of 
the State’s selected target group, we would expect the State to make the adjustments necessary to 
remedy the problem in its waiver application for any new waiver. In other cases, an exceptionally 
limited service design may prevent an existing waiver from being able to assure the health or welfare of 
the individuals enrolled. Where, subsequent to a HCFA review of quality in an existing waiver, it is very 
clear that the waiver design renders it manifestly incapable of responding effectively to serious threats to 
the health or welfare of waiver enrollees, we would expect the State to make the necessary design 
adjustments to enable the State to fulfill its assurance to protect health and welfare. The fact that States 
have the authority to limit the total number of people who may enroll in a waiver provides States with 
reasonable methods to control the overall spending. This means that States should be able to manage 
their waiver budgets without undermining the waiver purpose or quality by exceptional restrictions 
applied to services that will be available within the waiver. 
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5. Amendments That Lower the Potential Number of Participants 

May a State reduce the total number of people who may be served in an 
HCBS waiver? Are there special considerations that need attention in 
such a case? 

A State may amend an approved waiver to lower the number of potential eligibles, subject to certain 
limitations. The following represent special considerations that HCFA will take into account in 
reviewing such waiver amendments: 

Existing Court Cases or Civil Rights Complaints: If the number of waiver eligibles is a 
material item to any ongoing legal proceeding, investigation, finding, settlement, or similar 
circumstance, we will expect the State to (a) notify HCFA and the court of the State’s request 
for a waiver amendment, and (b) notify HCFA and the DHHS Office for Civil Rights whenever 
a waiver amendment is relevant to the investigation or resolution of any pending civil rights 
complaint of which the State is aware. 

Avoiding or Minimizing Adverse Effects on Current Participants: Under section 
1915(c)(2)(A), HCFA is required to assure that the State has safeguards to protect the health 
and welfare of individuals provided services under a waiver. Thus, a key consideration in 
HCFA’s review of requests to lower the number of unduplicated recipients for an existing 
waiver is the potential impact on the current waiver population. By "current waiver population," 
we refer to people who have been found eligible and have enrolled in the waiver. Any reduction 
in the number of potential waiver eligibles must be accomplished in a manner that continues to 
assure the health, welfare, and rights of all individuals already enrolled in the waiver. An 
important consideration is whether a proposed reduction in waiver services would adversely 
affect the rights of current waiver enrollees to receive services in the most integrated setting 
appropriate, consistent with the ADA. The State may address these concerns in several ways: 

�	 The State may provide an assurance that, if the waiver request is approved, the State will 
have sufficient service capacity to serve at least the number of current participants enrolled 
in the waiver as of the effective date of the amendment. 

�	 The State may assure HCFA that no individuals currently served on the waiver will be 
removed from the program or institutionalized inappropriately due to the amendment. For 
example, the State may achieve a reduction through natural attrition. 

�	 The State may provide an assurance and methodology demonstrating how individuals 
currently served by the waiver will not be adversely affected by the proposed amendment. 
For example, a State that no longer requires its waiver, because it has added as a State plan 
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service the principal service(s) provided by the waiver, may specify a method of 
transitioning waiver participants to the State plan service. We note that any individual who 
is subject to removal from a waiver is entitled to a fair hearing under Medicaid law, and the 
methodology of transition is particularly important in that context. 

�	 The State may provide a plan whereby affected individuals will transition to other HCBS 
waivers without loss of Medicaid eligibility or significant loss of services. We anticipate that 
this may occur when a State seeks to consolidate two or more smaller waivers into one 
larger program. 

This discussion should not be construed as limiting a State’s responsibilities to provide services to 
qualified individuals with disabilities in the most integrated settings appropriate to their needs as required 
by the ADA or other Federal or State law. 

6. Establishing Targeting Criteria for Waivers 

How much discretion does a State have in establishing the targeting 
criteria that will be used in a waiver program? May a State define a 
target group for the waiver that encompasses more than one of the 
categories of individuals listed in 42 CFR 441.301(b)(6)? 

Under 42 CFR 441.301(b)(6), HCBS waivers must “be limited to one of the following targeted groups 
or any subgroup thereof that the State may define: (i) aged or disabled or both, (ii) mentally retarded or 
developmentally disabled or both, (iii) mentally ill.” States have flexibility in establishing targeting criteria 
consistent with this regulation. States may define these criteria in terms of age, nature or degree or type 
of disability, or other reasonable and definable characteristics that sufficiently distinguish the target group 
in understandable terms. 

HCFA recognizes that discrete target groups may encompass more than one of the categories of 
individuals defined in this regulation. For example, persons with acquired brain injury may be 
categorized as either physically disabled in accordance with section 441.301(b)(6)(i) or 
developmentally disabled in accordance with section 441.301(b)(6)(ii) depending on the age of the 
person when the brain injury occurred. In such cases, HCFA will permit the State to have one waiver 
to serve the defined target population that could conceivably encompass more than one category of the 
regulations in order to avoid the unnecessary administrative expense resulting from the development of a 
second waiver for the target population. 

Please refer any questions concerning this attachment to Mary Jean Duckett (410) 786-3294. 
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Attachment 4-B

Subject: EPSDT and HCBS Waivers

Date: January 10, 2001


In this attachment, we clarify ways in which Medicaid HCBS waivers and the 
Medicaid Early and Periodic Screening, Diagnostic and Treatment (EPSDT) services 
interact to ensure that children receive the full complement of services they may need. 

States may take advantage of Medicaid HCBS waivers under section 1915(c) of the Social Security 
Act to supplement the services otherwise available to children under Medicaid, or to provide services to 
children who otherwise would not be eligible for Medicaid. In both cases, States must ensure that (1) 
all children, including the children made eligible for Medicaid through their enrollment in a HCBS waiver, 
receive the EPSDT services they need, and (2) children receive all medically necessary Medicaid 
coverable services available under EPSDT. Because the HCBS waiver can provide services not 
otherwise covered under Medicaid, and can also be used to expand coverage to children with special 
health care needs, EPSDT and HCBS waivers can work well in tandem. However, a child's enrollment 
in an HCBS waiver cannot be used to deny, delay, or limit access to medically necessary services that 
are required to be available to all Medicaid-eligible children under federal EPSDT rules. 

Under EPSDT requirements, generally children under age 21 who are served under the Medicaid 
program should have access to a broad array of services. State Medicaid programs must make 
EPSDT services promptly available [for any individual who is under age 21 and who is eligible for 
Medicaid] whether or not that individual is receiving services under an approved HCBS waiver. 

Included in the Social Security Act at section 1905(r), EPSDT services are designed to serve a twofold 
purpose. First, they serve as Medicaid’s well-child program, providing regular screenings, 
immunizations and primary care services. The goal is to assure that all children receive preventive care 
so that health problems are diagnosed as early as possible, before the problems become complex and 
treatment more difficult and costly. Under federal EPSDT rules, States must provide for periodic 
medical, vision, hearing and dental screens. An EPSDT medical screen must include a comprehensive 
health and developmental history, including a physical and mental health assessment; a comprehensive 
unclothed physical examination; appropriate immunizations; laboratory tests, including lead blood level 
assessments appropriate for age and risk factors; and health education, including anticipatory guidance. 

The second purpose of EPSDT services is to ensure that children receive the services they need to treat 
identified health problems. When a periodic or inter-periodic screening reveals the existence of a 
problem, EPSDT requires that Medicaid-eligible children receive coverage of all services necessary to 

10


SMDL #01-006



diagnose, treat, or ameliorate defects identified by an EPSDT screen, as long as the service is within the 
scope of section 1905(a) of the Social Security Act. (Please note that we have long considered any 
encounter with a health care professional practicing within the scope of his/her practice inter-periodic 
screening.) That is, under EPSDT requirements, a State must cover any medically necessary services 
that could be part of the basic Medicaid benefit if the State elected the broadest benefits permitted 
under federal law (not including HCBS services, which are not a basic Medicaid benefit). Therefore, 
EPSDT must include access to case management, home health, and personal care services to the extent 
coverable under federal law 

Medicaid’s HCBS waiver program serves as the statutory alternative to institutional care. This program 
allows States to provide home or community-based services (other than room and board) as an 
alternative to Medicaid-funded long term care in a nursing facility, intermediate care facility for the 
mentally retarded, or hospital. 

•	 Under an HCBS waiver, States may provide services that are not otherwise available under the 
Medicaid statute. These may include homemaker, habilitation, and other services approved by 
HCFA that are cost-effective and necessary to prevent institutionalization. Waivers also may 
provide services designed to assist individuals to live and participate in their communities, such as 
prevocational and supported employment services and supported living services. HCBS waivers 
may also be used to provide respite care (either at home or in an out-of-home setting) to allow 
family members some relief from the strain of caregiving. 

•	 In addition, under a Medicaid HCBS waiver, a State may provide Medicaid to persons who would 
otherwise be eligible only in an institutional setting, often due to the income of a spouse or parent. 
This is accomplished through a waiver of section 1902(a)(10)(C)(i)(III) of the Social Security Act, 
regarding income and resource rules. 

In all instances, HCBS waivers supplement but do not supplant a State’s obligation to provide EPSDT 
services. A child who is enrolled in an HCBS waiver also must be assured EPSDT screening and 
treatment services. The waiver is used to provide services that are in addition to those available through 
EPSDT. 

There are a number of distinctions between EPSDT services and HCBS waivers. While States may 
limit the number of participants under an HCBS waiver, they may not limit the number of eligible 
children who may receive EPSDT services. Thus, children cannot be put on waiting lists for Medicaid
coverable EPSDT services. While States may limit the services provided under an HCBS waiver in the 
ways discussed in attachment 4-A, States may not limit medically necessary services needed by a child 
who is eligible for EPSDT that otherwise could be covered under Medicaid. Children who are enrolled 
in the HCBS waiver must also be afforded access to the full panoply of EPSDT services. Moreover, 
under EPSDT, there is an explicit obligation to “make available a variety of individual and group 
providers qualified and willing to provide EPSDT services” 42 CFR 441.61(b). 
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Similarly, a State may use an HCBS waiver to extend Medicaid eligibility to children who otherwise 
would be eligible for Medicaid only if they were institutionalized. Such children are also entitled to the 
full complement of EPSDT services. Children made eligible for Medicaid through their enrollment in an 
HCBS waiver cannot be limited to the receipt of waiver services alone. 

The combination of EPSDT and HCBS waiver services can allow children with special health care, as 
well as developmental and behavioral needs, to remain in their own homes and communities and receive 
the supports and services they need. The child and family can benefit most when the State coordinates 
its Medicaid benefits with special education programs in such a way as to enable the family to 
experience one system centered around the needs of the child. In developing systems to address the 
needs of children with disabilities, we encourage you to involve parents and other family members as full 
partners in your planning and oversight activities. HCFA staff will be pleased to consult with States that 
are working to structure children’s programs around the particular needs of children with disabilities and 
their families. 

Please refer any questions concerning this attachment to Mary Jean Duckett (410) 786-3294. 
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August 31, 2000 

Dear State Medicaid Director: 

Over the past few years, States have made considerable progress in increasing access to health 
care coverage for low-income families through Medicaid and the State Children's Health 
Insurance Program (SCHIP). Problems persist, however, for individuals with limited English 
proficiency (LEP) in enrolling and accessing services because of their inability to communicate 
effectively with program staff and providers. 

The Office of Civil Rights (OCR) of the U.S. Department of Health and Human Services (HHS) 
has issued "Policy Guidance on the Title VI Prohibition against National Origin Discrimination 
As It Affects Persons with Limited English Proficiency", which discusses the responsibilities 
under Title VI of health and human services agencies and providers who receive Federal 
financial assistance from HHS. All entities which receive Federal Medicaid and/or SCHIP funds 
-- including State Medicaid agencies and State agencies or contractors administering SCHIP, as 
well as providers of Medicaid and SCHIP services -- are covered by the guidance. 

A copy of the guidance is enclosed for your review. While we encourage you to contact OCR 
about the details of the guidance, we would like to emphasize that under both the SCHIP and 
Medicaid programs, Federal matching funds are available for States' expenditures related to the 
provision of oral and written translation administrative activities and services provided for 
SCHIP or Medicaid recipients. Federal financial participation is available in State expenditures 
for such activities or services whether provided by staff interpreters, contract interpreters, or 
through a telephone service. 

A copy of this guidance has also been sent to your Governor and will be published as a notice in 
the Federal Register. If you have any questions or suggestions regarding this guidance, please 
contact the Office of Civil Rights or your HCFA regional office. 

Sincerely, 

/s/ 

Timothy M. Westmoreland  
Director 

Enclosure 

cc: 

All HCFA Regional Administrators  
All HCFA Associate Regional Administrators for Medicaid and State Operations  
Lee Partridge - Director, Health Policy Unit, American Public Human Services Association  
Joy Wilson - Director, Health Committee, National Conference of State Legislatures  
Matt Salo - , Director of Health Legislation National Governors' Association 

LEP Guidance 

http://www.cms.hhs.gov/states/letters/lepguide.pdf


 



Olmstead Update No: 3  
Subject: HCFA Update  
Date: July 25, 2000 

Dear State Medicaid Director: 

On January 14, 2000, we transmitted the first in a series of letters describing the Supreme Court's 
decision in the case of Olmstead v. L.C. We observed the fact that Medicaid may be of great 
assistance to States in fulfilling their civil rights responsibilities under the Americans with 
Disabilities Act (ADA). We also promised to review federal Medicaid policies and regulations to 
identify areas in which policy clarification or modification would facilitate your efforts to enable 
persons with disabilities to be served in the most integrated settings appropriate to their needs. 

This letter summarizes some of the recent Health Care Financing Administration (HCFA) efforts 
to review Federal policies in order to facilitate fulfillment of the ADA. These efforts have been 
directed towards supporting States' initiatives in the following critical areas: 

• Assisting people with disabilities to make a successful transition from nursing homes and 
other institutions into the community; 

• Expanding the availability and quality of home and community-based services; and 
• Ensuring that services are comparably available to all. 

The attached enclosures consist of policy changes and clarifications that HCFA is making that 
will give States more flexibility to serve people with disabilities in different settings. These serve 
as guidance on how States may use the flexibility that Medicaid offers to expand services in a 
variety of ways. 

We appreciate the ideas that you and members of the disability community have contributed so 
far. Most of the clarifications and policy reforms described in this letter emanate from your 
communications. We continue to invite new ideas because further policy work is required. 

We have established an ADA/Olmstead website that contains questions and answers in response 
to inquiries received since the January 14th letter. The address is 
http://www.hcfa.gov/medicaid/olmstead/olmshome.htm. The website also contains related letters 
to State Medicaid Directors and Governors and links to other relevant websites. We encourage 
you to continue forwarding your policy-related questions and recommendations to the Olmstead 
workgroup through e-mail at ADA/Olmstead@hcfa.gov or in written correspondence to: 

DHHS Working Group for ADA/Olmstead  
c/o Center for Medicaid and State Operations  
HCFA, Room S2-14-26, DEHPG  
7500 Security Boulevard  
Baltimore, MD 21244-1850 

We look forward to a continuation of our work together to improve the nation's community-
based services system. 

Sincerely, 

Timothy M. Westmoreland  
Director 

Olmstead Letter #3



Enclosures  
cc:  
All HCFA Regional Administrators  
All HCFA Associate Regional Administrators Division of Medicaid and State Operations  
American Public Human Services Association  
Association of State & Territorial Health Officials  
National Association of State Alcohol and Drug Abuse Directors, Inc.  
National Association of State Directors of Developmental Disabilities Services  
National Association for State Mental Health Program Directors  
National Association of State Units on Aging  
National Conference of State Legislatures  
National Governors' Association  
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HCFA POLICY CHANGES AND CLARIFICATIONS ATTACHED TO THIS LETTER

Policy Clarification/Interpretation/Policy Change:

Purpose: Assisting people with 
disabilities to make a 
successful transition from 
nursing homes and other 
institutions into the 
community.

Attachment 3-a: Earliest 
Eligibility Date in HCBS 
Waivers.

Attachment 3-b: Community 
Transition

Attachment 3-c: Personal 
Assistance Retainer.

 

 

 

Discusses a policy change regarding the earliest date of service 
for which Federal financial participation (FFP) can be claimed. 

Explains some of the ways that Medicaid funding may be used 
to help elderly people and individuals with a disability 
transition from an institution to a community residence. 

Discusses a HCFA policy change indicating that a State may 
make payment for personal assistance services under a 
Medicaid HCBS waiver while a waiver participant is 
temporarily hospitalized or away from home. 
 

Purpose: Expanding the 
availability and quality of 
home and community-based 
service.

Attachment 3-d: Habilitation.

 

Attachment 3-e: Out -of- State 
Services.

 

 

Clarifies that habilitation services, including prevocational, 
educational, and supported employment services, are available 
under an HCBS waiver to people of all ages, in all target 
groups, if so specified by the State. 

Clarifies the circumstances under which Medicaid HCBS 
waiver services may be provided out-of-state. 
 

Purpose: Ensuring that 
services are comparably 
available to all.

Attachment 3-f: Services 
Provided Under a Nurse's 
Authorization. 

 

 

Clarifies that States may receive FFP for services provided at 
the authorization of a nurse, if the providers meet 
qualifications specified under the State Plan or Medicaid 
waiver for these services. 
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Attachment 3-g: Prohibition of 
Homebound Requirements in 
Home Health.

Notifies that the use of a "homebound" requirement under the 
Medicaid home health benefit violates Federal regulatory 
requirements at 42 CFR 440.230(c) and 440.240(b). 
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Attachment 3-a  
Subject: Earliest Eligibility Date in HCBS Waivers -- Policy Change  
Date: July 25, 2000 

Timely home and community-based services (HCBS) waiver eligibility determinations are 
particularly important to ensure that individuals awaiting imminent discharge from a hospital, 
nursing home, or other institution are able to return to their homes and communities. 

Consequently, we have been asked to clarify the earliest date of service for which Federal 
financial participation (FFP) can be claimed for HCBS and other State plan services when a 
person's Medicaid eligibility is predicated upon receipt of Medicaid HCBS under a waiver. 

Under current Health Care Financing Administration policy, States must meet several criteria 
(described below) before they can receive FFP for HCBS waiver services furnished to a 
beneficiary who has returned to the home or community setting. For example, section 1915(c)(1) 
of the Social Security Act (the Act) requires that HCBS waiver services be furnished pursuant to 
a written plan of care. 

Policy Change: To facilitate expeditious initiation of waiver services, we will accept as meeting 
the requirements of the law a provisional written plan of care which identifies the essential 
Medicaid services that will be provided in the person's first 60 days of waiver eligibility, while a 
fuller plan of care is being developed and implemented. A comprehensive plan of care must be in 
place in order for waiver services to continue beyond the first 60 days. 

The following chart summarizes the above and other requirements. 

Earliest Date of HCBS Waiver Eligibility =  
The Last Date All of the Following Requirements Have Been Met

1. Basic Medicaid Eligibility: The person is determined to be Medicaid-eligible if in a medical 
institution. 

The eligibility group into which the person falls must be included in the State plan. 

2. Level of Care: The person is determined to require the level of care provided in a hospital, 
nursing facility, or ICF/MR. 

Level of care determinations must be made as specified in the approved waiver. 

3. Special Waiver Requirements: The person is determined to be included in the target group 
and has been found to meet other requirements of eligibility specified in the State's approved 
waiver. These requirements include documentation from the individual that he or she chooses to 
receive waiver services. 

The person must actually be admitted to the waiver. 

4. Plan of Care: A written plan of care is established in conformance with the policies and 
procedures established in the approved waiver. 

Policy Change: For eligibility determinations we will initially accept a provisional written plan 
of care which identifies the essential Medicaid services that will be provided in the person's first 
60 days of waiver eligibility, while a fuller plan of care is being accomplished. A comprehensive 
care plan, designed to ensure the health and welfare of the individual, must be developed within 
this time. 
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5. Waiver Service: The plan of care must include at least one waiver service to be furnished to 
the individual, and the State must take appropriate steps to put the plan of care into effect. 

When the eligibility determination has been made finding the individual eligible for the 
Medicaid HCBS waiver, the State may make a claim for FFP for services furnished beginning on 
the date on which all of these criteria are met. In subsequent attachments, we provide for special 
procedures to accommodate reimbursement for certain transition expenses that enable an 
individual residing in an institution to transition to community residence. 

Any questions concerning this attachment may be referred to Mary Jean Duckett at (410) 786-
3294 or Mary Clarkson at (410) 786-5918. 
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Attachment 3-b  
Subject: Community Transition -- Policy Change  
Date: July 25, 2000 

Medicaid home and community-based services (HCBS) waivers are statutory alternatives to 
institutional care. Many States have found HCBS waivers to be a cost-effective means to provide 
comprehensive community services in the most integrated setting appropriate to the needs of the 
individuals enrolled. 

Nursing facilities and intermediate care facilities for the mentally retarded (ICFs/MR) likewise 
play important roles in our long term care system. They are particularly important for short-term 
rehabilitation, sub-acute care, and crisis management that enable timely hospital discharge. 
However, short-term stays often become long term residence when complicated planning is 
required for a return home, special housing or housing modification needs to be arranged, or 
exceptional one-time expenses must be paid. 

This attachment explains several means by which Medicaid may assist States to overcome these 
barriers to community transition. It addresses the following: 

A. Case Management 

1. Targeted Case Management Under the State Plan  
2. HCBS Case Management  
3. Administrative Case Management 

B. Assessments for Accessibility 

C. Environmental Modifications 

D. Modifications Interrupted due to Death 

A. Case management. Case management services are defined under section 1915(g)(2) of the 
Social Security Act (the Act) as "services which will assist individuals, eligible under the plan, in 
gaining access to needed medical, social, educational, and other services." Case management 
services are often used to foster the transitioning of a person from institutional care to a more 
integrated setting or to help maintain a person in the community. There are several ways that 
case management services may be furnished under the Medicaid program: 

1) Targeted case management (TCM), defined in section 1915(g) of the Act, may be furnished as 
a service to institutionalized persons who are about to leave the institution, to facilitate the 
process of transition to community services and to enable the person to gain access to needed 
medical, social, educational and other services in the community. We are revising our guidelines 
to indicate that TCM may be furnished during the last 180 consecutive days of a Medicaid 
eligible person's institutional stay, if provided for the purpose of community transition. States 
may specify a shorter time period or other conditions under which targeted case management 
may be provided. Of course, FFP is not available for any Medicaid service, including targeted 
case management services, provided to persons who are receiving services in an institution for 
mental disease (IMD), except for services provided to elderly individuals and children under the 
age of 21 who are receiving inpatient psychiatric services.  
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2) HCBS Case Management may be furnished as a service under the authority of section 1915(c) 
when this service is included in an approved HCBS waiver. Persons served under the waiver may 
receive case management services while they are still institutionalized, for up to 180 consecutive 
days prior to discharge. However, Federal financial participation (FFP) is available on the date 
when the person leaves the institution and is enrolled in the waiver. In such cases, the case 
management service begun while the person was institutionalized is not considered complete 
until the person leaves the institution and is enrolled in the waiver. In these cases, the cumulative 
total amount paid is claimed as a special single unit of transitional case management. To claim 
FFP for case management services under the waiver, the State may consider the unit of service 
complete on the date the person leaves the facility and is enrolled in the waiver, and claim FFP 
for this unit of case management services furnished on that date. The cost of case management 
furnished as a HCBS waiver service must be estimated in factor D of the waiver's cost-neutrality 
formula. 

3) Administrative Case Management may be furnished as an administrative activity, necessary 
for the proper and efficient administration of the State Medicaid plan. When case management is 
furnished in this fashion, FFP is available at the administrative rate, but may only be claimed for 
the establishment and coordination of Medicaid services that are not services funded by other 
payors for which the individual may qualify. Case management furnished as an administrative 
expense may be eligible for FFP even if the person is not eventually served in the community 
(e.g., due to death, the individual's choice not to receive waiver services, loss of Medicaid 
eligibility, etc.). This is because the service is performed in support of the proper and efficient 
administration of the State plan. 

When a State elects to provide case management as both an administrative and a service expense 
(either under the targeted case management State plan authority, or as a service under a HCBS 
waiver), the State must have a policy on file with HCFA that clearly delineates the circumstances 
under which case management is billed as either an administrative or a service expense. This 
information must be included in the supporting documentation that the State forwards with its 
State plan or waiver request. 

B. Assessments for Accessibility. Environmental modifications are often crucial to a State's 
ability to serve an individual in the most integrated setting appropriate to his/her needs. The State 
may assess the accessibility and need for modification in a person's home or vehicle at any time. 
FFP may be available in the costs of this assessment under several categories: 

1) Administrative Expense: FFP may be claimed at the administrative rate for assessments to 
determine whether the person's home or vehicle may require modifications to ensure the health 
and welfare of the HCBS waiver participant. When the assessment is performed to determine 
whether the individual's needs can be met under an HCBS waiver, the administrative costs of the 
assessment may qualify for FFP regardless of whether or not the person is eventually served 
under the waiver;  

2) Included in Environmental Modifications: The cost of environmental assessment may be 
included in the cost of environmental modification under an HCBS waiver; or 

3) Included in a Relevant Service: The assessment may be performed by another service 
provider, such as a home health agency or an occupational therapist. FFP would be available at 
the service match rate when these providers perform assessments in addition to their other duties. 
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When a State elects to provide assessments for accessibility as a service expense under a HCBS 
waiver, the State must have a policy on file with HCFA that clearly delineates the circumstances 
under which these assessments are billed as either an administrative or a service expense. This 
information must be included in the supporting documentation that the State forwards in support 
of its HCBS waiver request. 

The cost of reassessment may also be found eligible for FFP. Reassessment may be performed to 
determine whether new or additional modifications are needed, or whether existing (or newly 
installed) arrangements continue to be sufficient to meet the individual's needs. 

C. Environmental Modifications: It may be necessary to make environmental modifications to an 
individual's home before an individiual transitions from an institution to the community. For 
example, a wheelchair ramp may need to be built and doors may need to be widened to permit 
the individual to access his/her home. In such cases, the home modification begun while the 
person was institutionalized is not considered complete until the date the individual leaves the 
institution and is enrolled in the waiver. A State may claim FFP for home modifications 
(including actual construction costs) furnished as a waiver service for up to 180 days prior to 
discharge when (a) these modifications have been initiated before the individual leaves the 
institution and enrolls in HCBS waiver, (b) home modifications are included in the approved 
HCBS waiver. The claim for FFP must indicate the date the individual leaves the institution and 
enrolls in the waiver as the date of service for allowable expenses incurred during the previous 
180 days. 

D. Policy change: Modifications Interrupted by Recipient's Death: The HCBS waivers serve a 
vulnerable population. Individuals who have chosen to relocate from an institutional to a 
community residence sometimes die before the relocation can occur. We believe that it would 
have a chilling effect if States were denied FFP for environmental assessments or modifications 
for individuals who died before their transition to home or community-based services. Therefore, 
we will allow the State to claim FFP at the administrative rate for services which would have 
been necessary for relocation to have taken place when the person has: 

1) applied for waiver services,  

2) been found eligible for the waiver by the State (but for the person's status as an inpatient in an 
institution), but 

3) died before the actual delivery of the waiver services. 

Any questions concerning this attachment may be referred to Mary Jean Duckett at (410) 786-
3294 or Mary Clarkson at (410) 786-5918. 
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Attachment 3-c  
Subject: Personal Assistance Retainer -- Policy Change  
Date: July 25, 2000 

Medicaid regulations at 42 CFR 447.40 permit States to make payment to "hold" an institutional 
bed open for a resident while that individual is hospitalized or away from the facility for a short 
period. States which make this payment must indicate their intentions (and applicable time 
limits) in their State plans. We are writing this guideline to inform you that you may choose to 
implement a similar policy to allow payment for personal assistance services (such as personal 
care or attendant services) under HCBS waivers. This would enable beneficiaries to have parity 
between nursing home care and HCBS care in terms of assuring continuity of care and services. 

Individuals with disabilities utilize personal assistance services provided under a HCBS waiver 
to support various activities of daily living. These services are furnished by individuals employed 
by community-based agencies, or by persons who are self-employed or employed directly by the 
waiver participant. Typically low payment rates make it unlikely that a provider could afford to 
give up a day's or week's salary because the waiver consumer is hospitalized or otherwise absent. 
Rather than wait for the waiver consumer to return, providers are more likely to find permanent 
employment elsewhere. Those who are employed by agencies are often reassigned to other 
agency clients - and may not return. Lack of providers can be catastrophic for an individual with 
disabilities. 

Personal assistance retainer payments, as described in this attachment, are limited to services 
furnished under HCBS waivers. To enable waiver participants to continue to receive services in 
the most integrated setting appropriate to their needs, we will permit continued payment to 
personal caregivers under the waiver while a person is hospitalized or absent from his or her 
home. If a State chooses to make such payments, it must clearly indicate this in its HCBS waiver 
request. 

States that choose to make payments to be made for personal assistance retainers must also 
specify the limits that will be applied to this service. The personal assistance retainer time limit 
may not exceed the lesser of 30 consecutive days or the number of days for which the State 
authorizes a payment for "bed-hold" in nursing facilities. 

Any questions concerning this attachment may be referred to Mary Jean Duckett at (410) 786-
3294 or Mary Clarkson at (410) 786-5918. 
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Attachment 3-d  
Subject: Habilitation in HCBS Waivers -- Clarification  
Date: July 25, 2000 

Section 1915(c)(4)(B) of the Social Security Act (the Act) permits States to offer habilitation 
services under a Medicaid home and community-based services (HCBS) waiver. Habilitation 
services are defined in 1915(c)(5) of the Act as "services designed to assist individuals in 
acquiring, retaining, and improving the self-help, socialization, and adaptive skills necessary to 
reside successfully in home and community-based settings." The definition includes expanded 
services such as prevocational, educational, and supported employment services, if not otherwise 
excluded by law or the terms of a State's approved waiver. 

Clarification: States have historically provided habilitation services under an HCBS waiver to 
individuals with mental retardation or related conditions which occurred before age 22. 
However, neither the law nor implementing regulations restrict who may receive habilitation 
services in an HCBS waiver. Other individuals who do not have mental retardation or related 
conditions, such as persons with traumatic brain injury or other physical disabilities that occurred 
after age 22, may also benefit from habilitation services under the waiver. Accordingly, States 
may provide habilitation services - including the expanded habilitation services of educational, 
prevocational and supported employment services - under an HCBS waiver to people of all ages 
who qualify for the waiver. 

To receive services under a HCBS waiver, an individual must meet all targeting criteria set forth 
in the approved waiver. These criteria must include the institutional level or levels of care to 
which the waiver services provide an alternative. 

We believe that this clarification will expand a State's choices of services which can be provided 
to persons with disabilities in home and community-based waiver programs. It may also assist 
States in fulfilling their responsibilities under the Americans with Disabilities Act. 

States continue to have the flexibility to target waivers to specific populations and age groups 
within statutory allowances and to determine what services are provided under the waiver. Any 
questions concerning this attachment or the home and community-based waiver program may be 
referred to Mary Jean Duckett at (410) 786-3294 or Mary Clarkson at (410) 786- 5918. 
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Attachment 3-e  
Subject: Out-of State Services -- Clarification  
Date: July 25, 2000 

Out-of-State services have been provided by several States for many years, with excellent results 
in quality of service and quality of life for the waiver participants. Regulations at 42 CFR 431.52 
prescribe the conditions under which a State is required to provide out-of-State services. Section 
1902(a)(23) of the Social Security Act (the Act) provides that an individual may receive 
Medicaid services (including home and community-based services (HCBS) waiver services) 
from any qualified provider willing to furnish the services. 

Historically, out-of-State services have been used to support some individuals attending college, 
and enabled others to visit family members. In addition, there are some areas near State borders 
where the closest (or most convenient) provider is located in an adjacent State. When 
convenience or necessity make it advisable for services to be provided outside the State, there is 
no restriction to in-State services. 

When residential out-of-State services are recommended by a State because services within the 
State are unavailable or insufficient to meet the person's needs, careful consideration must be 
given to the reason for providing the services, as well as alternatives which may contribute more 
to an individual's ability to receive quality supports in a community based setting. Services 
provided in a location remote from the individual's family and friends may not provide 
appropriate support for the person to live in the most integrated setting appropriate to his or her 
needs. 

When services are provided out-of-State, the standard waiver requirements must continue to be 
met. Examples include the following: 

Written plan of care: The services must be in the person's written plan of care (section 1915(c)(1) 
of the Act). The plan of care must identify the services to be provided, the amount and type of 
each service, and the type of provider. The requirement that the type of provider be included in 
the care plan does not mean that the name of the actual provider must be listed in the plan of 
care. The plan of care is subject to the approval of the Medicaid agency. The actual provider is 
subject to the approval of the individual receiving services.  

Waiver-Qualified Provider: Services must be furnished by a qualified provider (section 
1902(a)(23) of the Act). The provider must meet the standards for service provision that are set 
forth by the State in the waiver and approved by HCFA. Any standards of licensure or 
certification which are applicable to the provision of the service must also be met (42 CFR 
441.302(a)(2)). This means that any standards applicable to the provision of the service in the 
State in which the service is furnished must be met, as well as those standards set forth in the 
approved waiver. If one State were to pay for a service furnished in another, the provider must be 
qualified under the standards in the waiver, and the service must also meet any applicable 
requirements in the State in which it is provided. 
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Quality Assurance: The State operating the waiver remains responsible for the assurance of the 
health and welfare of the beneficiary (section 1915(c)(2)(A) of the Act). Oversight may be 
performed directly by the home State or by the host State in which services are actually received. 
If it is done by the host State, there must be an interstate compact or agreement setting forth the 
responsibilities of each party. Under an interstate compact, the State in which services are 
provided can agree to take over monitoring responsibilities. Some States have compacts which 
recognize each other's provider agreements. Others recognize each other's provider standards. 
States have the opportunity to be quite creative in their utilization of these compacts to foster 
efficient and responsive HCBS programs. We recognize this as an opportunity to expand 
Medicaid services to meet the needs of individuals in the most integrated settings appropriate. 

Choice of Provider: The provider must be chosen by the individual (section 1902(a)(23) of the 
Act). The provider of out-of-State services must be chosen just as freely as the provider of in-
State services. We realize that in some cases, out-of-State services are much closer and more 
easily obtained than in-State services. This is particularly true when a neighboring State has a 
large city on or near a State border. 

Provider Agreements: The provider must have a provider agreement with the Medicaid agency 
(section 1902(a)(27) of the Act); and Medicaid payment must be made directly to the provider 
(section 1902(a)(32) of the Act). 

Any or all of the above requirements may be met directly by the State which operates the waiver, 
or indirectly through an interstate compact in which the second State attends to provider 
agreement and payment activities. 

Any questions concerning this attachment may be referred to Mary Jean Duckett at (410) 786-
3294 or Mary Clarkson at (410) 786-5918. 
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Attachment 3-f  
Subject: Services Provided Under a Nurse's Authorization -- Clarification  
Date: July 25, 2000 

This attachment provides policy guidance regarding Medicaid coverage of services provided 
pursuant to a nurse's authorization by other providers and the availability of Federal Financial 
Participation (FFP) for those services. States have referred to these services as "nurse-delegated 
services" or "services provided under a nurse's delegation of authority." This guidance clarifies 
that States may enable individuals to receive services in the most integrated setting by permitting 
providers, such as personal care and attendant care providers, to furnish these services. 

State Medicaid programs may cover any services authorized by a nurse that fit within a category 
of services covered under the Medicaid State plan, a home and community-based services 
(HCBS) waiver, a managed care waiver, or an approved demonstration project. FFP for the 
services must be claimed under the category appropriate for the service that was furnished. 
Under this interpretation, health-related services provided at the authorization of a nurse, which 
would otherwise be classified as nursing services, are billed in the category of the actual 
provider. For example, the health-related component of personal care services authorized by a 
nurse, which are provided by a personal care provider, would be billed and reimbursed as 
personal care services (Medicaid State plan, HCBS waiver, or other waiver). 

As with all Medicaid services, the service for which FFP is claimed must meet the definition 
provided in the approved Medicaid State plan or HCBS waiver, and the actual provider must 
meet applicable provider qualifications and requirements. For example, if a State includes 
personal care services under its Medicaid State plan, FFP would be available for activities 
authorized by a nurse but furnished by a personal care provider who meets the provider 
qualifications and standards established by the State. States may wish to impose a requirement 
for authorization for any covered service when such a requirement would further the objective of 
ensuring appropriate high quality services. Of course, services provided under the authorization 
of a nurse must also be consistent with State law and regulations. 

States may choose to design their payment methodologies to take into consideration the 
complexity of authorized tasks, and may impose reasonable provider qualifications applicable to 
particular tasks. For example, States may choose to have two levels of provider qualifications 
and payment methodologies for personal care providers under its State plan: a basic level 
applicable to all personal care providers, and a higher level with additional qualifications for 
personal care providers who provide more complex tasks, such as those authorized by nurses. 
Qualifications may include additional training and/or demonstrated competency related to tasks 
authorized by a nurse that would not be required for providers who do not furnish such tasks. As 
States also establish the qualifications and payment methodologies for waiver providers, these 
requirements and rates for waiver personal care services or attendant care services may also 
reflect the same multi-level approach. 

Any questions concerning this attachment or Medicaid coverage of services authorized by a 
nurse may be directed to Mary Jean Duckett at (410) 786-3294 or Mary Clarkson at (410) 786-
5918. 
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Attachment 3-g  
Subject: Prohibition of Homebound Requirement in Medicaid Home Health -- Clarification  
Date: July 25, 2000 

The Medicaid home health benefit is an important tool for serving persons with disabilities in 
integrated settings. Medicaid regulations at 42 CFR 440.70(a)(1) require that home health 
services be provided to an individual at his or her place of residence. An individual's place of 
residence for purposes of home health services does not include a hospital, nursing facility, or 
intermediate care facility for the mentally retarded. Home health services must include part-time 
or intermittent nursing services, home health aide services, and medical supplies, equipment, and 
appliances suitable for use in the home. Physical or occupational therapy and speech pathology 
and audiology services are optional. 

While current regulations specify that these services must be provided to an individual at his 
place of residence, it is not necessary that the person be confined to the home for the services to 
be covered under the Medicaid home health benefit. The "homebound" requirement is a 
Medicare requirement that does not apply to the Medicaid program. Imposing a homebound 
requirement on receipt of Medicaid home health benefits as explained below violates Medicaid 
regulations related to "amount, duration, and scope of services" at 42 CFR 440.230 and 
"comparability of services" at 42 CFR 440.240. However, States may still limit the home health 
benefit in the manner allowed by statute and regulation. 

Section 42 CFR 440.230(c) indicates that "the Medicaid agency may not arbitrarily deny or 
reduce the amount, duration, or scope of a required service under sections 440.210 and 440.220 
to an otherwise eligible recipient solely because of the diagnosis, type of illness, or condition." 
Sections 440.210 and 440.220 relate to required services for the categorically needy and to 
required services for the medically needy, including home health services. If a State limits home 
health services to persons who are homebound, while not providing medically necessary home 
health services to persons who are not homebound, it is arbitrarily denying the home health 
service based on the individual's condition (i.e., whether or not the individual is homebound) in 
violation of regulations at 440.230(c). 

Section 42 CFR 440.240(b) indicates that "the plan must provide that the services available to 
any individual in the following groups are equal in amount, duration, and scope for all recipients 
within the group: (1) The categorically needy. (2) A covered medically needy group." Thus, if a 
State limits the provision of Medicaid home health services to individuals who are homebound, 
the State violates Federal requirements at 440.240(b) by providing the services to some 
individuals within the eligibility group and not to others within the group. However, States may 
still limit the home health benefit in the manner allowed by statute and regulation. 

The restriction of home health services to persons who are homebound to the exclusion of other 
persons in need of these services ignores the consensus among health care professionals that 
community access is not only possible but desirable for individuals with disabilities. New 
developments in technology and service delivery have now made it possible for individuals with 
even the most severe disabilities to participate in a wide variety of activities in the community 
with appropriate supports. Further, ensuring that Medicaid is available to provide medically 
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necessary home health services to persons in need of those services who are not homebound is an 
important part of our efforts to offer persons with disabilities services in the most integrated 
setting appropriate to their needs, in accordance with the Americans with Disabilities Act. 

For purposes of receipt of Medicaid home health services, a person's place of residence continues 
to be defined by the requirements of 42 CFR 440.70(c). 

Any questions concerning this attachment or the home health benefit may be referred to Mary 
Jean Duckett at (410) 786-3294 or Mary Clarkson at (410) 786-5918.  
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December 20, 1993 
 
Dear State Medicaid Director:  
 
From the inception of the home and community-based services 
waiver program, States have used waivers to test innovative 
methods of service delivery and payment. Particularly with 
regard to waivers for the mentally retarded/developmentally 
disabled, many States established systems under which single 
providers (usually case managers) subcontracted with providers 
of other waiver services and were paid by the State for 
furnishing the entire “package” of care to an individual. 
However, this rendered the waivers vulnerable to problems with 
the statutory requirements of free choice of provider, direct 
payment and provider agreement.  
 
Recently, the Medicaid Bureau has employed the concept of the 
organized health care delivery system (OHCDS) as a solution to 
the direct payment problem in certain waivers. An OHCDS is 
defined at 42 CFR 447.10(b) as, “...a public or private 
organization for delivering health services. It includes, but is 
not limited to, a clinic, a group practice prepaid capitation 
plan, and a health maintenance organization.” Since there is no 
constricting background or history to this provision, it is open 
to interpretations broad enough to apply to systems which are 
not prepaid organizations.  
 
Several States have proposed to expand this concept to other 
service arrangements under the regular Medicaid plan. As we have 
stipulated in the enclosed paper, the requirements for OHCDS 
which we have applied to waiver providers must be extended to 
the provision of the OHCDS services under the plan, i.e., the 
system must provide at least one service directly (utilizing its 
own employees, rather than contractors), and all other 
requirements of title XIX must be maintained. Where contracting 
is involved, the applicable requirements of 42 CFR 434 and 45 
CFR must be met. As with all Medicaid services, those provided 
by an OHCDS must be furnished by individuals or entities which 
meet all provider requirements under the State’s plan. Absent a 
section 1915(b) or (C) waiver, we do not believe this authority 
permits payment for services not otherwise included under the 
State’s Medicaid plan. Recipient free choice of providers would 
be retained in its present form. 
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Enclosed is a paper detailing our position on the concept and 
applicability of OHCDS relative to the Medicaid program. We 
believe that this arrangement will allow you the opportunity for 
greater innovation and flexibility and be consistent with the 
Administration’s health care initiatives.  
 

    Sally K. Richardson  
 

Enclosure 
  
cc:  
Ms. Lee Partridge, APWA  
Mr. Carl Volpe, NGA  
Ms. Joy Wilson, NCSL  
 
FME-41: MARY CLARKSON 64650  
Stored: MCDIRLET HCBW #30 pc/wp  
Final: ll/30/93 alemon 6—4608  
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Provider/Payment  

Under Medicaid Home and Community-Based Services Waivers  
and State Plan Services  

 
 

We have received several memoranda and questions concerning the 
options available to States in making payment for services 
provided under Medicaid home and community based services 
waivers, and for services furnished under State plans. We have 
also been made aware of reports written by consultants 
concerning this subject. However, we have found the material 
included in some of these reports to be misleading and of 
questionable accuracy. Therefore, we are providing the following 
guidance, since we believe that the issue warrants a full 
discussion.  
 
Section 1902(a)(27) of the Social Security Act requires a 
provider agreement between the Medicaid agency and each provider 
furnishing services under the plan. This requirement is 
applicable to all Medicaid services, whether provided under the 
authority of the State plan or under a home and community-based 
services waiver. It must be met for Federal financial 
participation (FFP) to become available.  
 
Section 1902(a)(32)of the Act requires that, with certain 
exceptions which are not germane to this discussion, Medicaid 
make payment directly to the providers of services.  
 
Section 1902(a)(23) of the Act requires that an individual have 
free choice of all qualified providers. To be considered 
“qualified,” an individual or entity must meet the applicable 
provider qualifications set forth in either the State plan or 
waiver. These qualifications must be considered reasonable by 
HCFA. We consider qualifications to be reasonable when they are 
directly related to the demands of the Medicaid service to be 
furnished. Absent specific statutory relief, the requirements 
for free choice of provider must be met.  
 
The home and community based services waiver authority is 
contained in sections 1915(c) and (d) of the Social Security 
Act. Under these sections, States may be permitted to provide 
services not otherwise available through their Medicaid plans as 
an alternative to institutional care in a hospital, nursing 
facility, or intermediate care facility for the mentally 
retarded. Sections 1915(c) and (d) also provide the specific 
authority for the Secretary to waive certain portions of the 
Act: section 1902(a)(1), regarding statewide availability of 
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services; section 1902(a)(1O)(B), regarding comparability of 
services; and section 1902(a)(1O)(C)(i)(III), which contains 
eligibility provisions. However, the waiver law does not furnish 
the authority to waive other portions of the Social Security 
Act. These other sections include the requirements for free 
choice of providers (section 1902(a)(23) of the Act), provider 
agreement (section 1902(a)(27) of the Act), and the requirement 
that the Medicaid agency make payments directly to the provider 
of services (section 1902(a)(32) of the Act). Therefore, absent 
specific authority contained elsewhere in the Act, these 
mandates must be met.  
 
However, these requirements do not prohibit a State from paying 
for subcontracted services in all cases. Nor do they necessarily 
prevent a State from utilizing an intermediate entity in paying 
for waiver services. We have identified the following methods by 
which the requirements for free choice, provider agreement and 
direct payment may be met.  
 
TRADITIONAL METHOD:  
 

Each provider furnishes the service directly. The 
provider may be an individual, a partnership, or an 
agency or corporation which furnishes services 
utilizing its own employees. Each provider meets the 
State’s qualifications (as set forth in the plan or 
waiver) for service provision.  
 
Each provider has a provider agreement with the 
Medicaid agency. (Other entities, such as case 
managers, Area Agencies on Aging, Departments of 
Developmental Disabilities, may be co-signatories to 
this agreement. Their involvement is optional with the 
State. What is necessary is that Medicaid and the 
provider sign the same agreement.)  
 
Each individual has free choice of the providers of 
each service. Any provider, qualified to furnish a 
particular service (either under the State plan or the 
waiver), who undertakes to do so, is given the 
opportunity to provide services.  
 
A provider of a service which has several components  
-— (e.g. home health care, clinic services) may 
contract with another individual or entity for the 
provision of a component part of the service. However, 
it is the provider who is held responsible for the 
provision of the service in toto, and each 
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component of the service (whether furnished directly 
by the provider, or by someone else under contract to 
the provider) must meet the applicable standards set 
for by the Medicaid agency for the provision of that 
component of care.  
Medicaid either pays the provider directly, using its 
own staff and computer systems, or utilizes a fiscal 
agent which meets all Federal requirements for fiscal 
agency. If the State uses a fiscal agent, all MMIS 
requirements are also met.  
 

 
REASSIGNMENT TO A GOVERNMENTAL AGENCY:  
 

The authority for this alternative is found at  
section 1902(a)(32)(B) of the Act, and 42 CFR  
447.10(e). Providers may reassign their rights to  
Medicaid payment to a governmental agency.  
 
This reassignment must be voluntary. The State cannot 
mandate reassignment. Moreover, the State must make 
provision for direct payment of claims submitted by 
providers who do not choose to reassign their rights. 
In addition, the State may not make such reassignment 
a provider qualification (because reassignment is not 
related to the provision of the Medicaid-funded 
service), and the State may not restrict an 
individual’s choice of provider to those who have 
reassigned claims to a governmental agency.  
 
Multiple reassignments are possible (e.g., provider 
reassigns to the County Mental Retardation agency, 
which reassigns to the State Mental Retardation 
agency). However, each entity to which reassignment is 
made (this does not include the actual provider) must 
be an agency of State or local government and each 
reassignment must be voluntary.  
 
A provider who has voluntarily chosen to reassign 
claims to a governmental agency must be free to cancel 
the arrangement. The provider must have a provider 
agreement with the Medicaid agency. (Other entities, 
such as case managers, Area Agencies on Aging and 
Departments of Developmental Disabilities, may be co-
signatories to this agreement. Their involvement is 
optional with the State. What is necessary is that 
Medicaid and the provider sign the same agreement.) 
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FISCAL AGENCY  
 

When services are provided under a home and community 
based services waiver, the State may find it 
reasonable to have a payment and tracking system which 
is separate from that used for State plan services. 
When an entity other than Medicaid is to perform the 
actual processing of provider claims, a fiscal agency 
contract should be executed. In this situation, 
Medicaid, acting through contract or interagency 
agreement, designates a separate agency or entity as a 
limited fiscal agent. “Limited” means that the agency 
or entity will only process waiver claims. The 
servicing Regional Office must approve any sole source 
contracts that are utilized.  
 
The provider submits bills, which are then paid by 
this intermediate agency or entity (acting in its 
capacity of fiscal agent), utilizing an MNIS system. 
However, since the operation of a limited fiscal agent 
is actually a “sub-system” of the MMIS, FFP may be 
available at the 75 percent rate.  
 
If upgrades are necessary to enable the limited fiscal 
agent’s computer system to be brought on-line with the 
rest of the State’s MNIS system, FFP may be available 
at the 90 percent rate for these upgrades, if they are 
found necessary (in advance) by the servicing Regional 
Office. Therefore, States considering this option 
should work closely with their Regional Office to 
ensure agreement on the nature and extent of the 
computer upgrades to be installed.  
 
The limited fiscal agent may, if necessary, contract 
out part of its work (e.g., the actual printing of 
checks) to another agency or entity. All contractors 
and subcontractors must meet the requirements of 42 
CFR Part 434, as well as those more generic 
requirements in 45 CFR which pertain to Medicaid 
contracts. As in the arrangements discussed above, the 
provider would have a provider agreement with the 
Medicaid agency. This may be a three or more party 
agreement, so long as the Medicaid provider agreement 
wording is included and the Medicaid agency and the 
provider sign the same agreement.  



Provider Payment Under Medicaid HCBS Waivers and State Plan Services (12/20/93) 

5 
  
ORGANIZED HEALTH CARE DELIVERY SYSTEMS  
 

Section 1902(a)(32) of the Act requires that the 
Medicaid agency make payment directly to the provider 
of a covered service furnished to an eligible 
individual. Regulations at 42 CFR Part 447 establish 
the rules for such payment. Section 447.10(g)(4). 
recognizes an organized health care delivery system as 
an entity to which Medicaid payment can properly be 
made. Regulations at 42 CFR 447.10(b) define organized 
health care delivery systems.  
 
To be recognized as an organized health care delivery 
system, we believe that the entity must first be a 
system, at least one component of which is organized 
for the purpose of delivering health care. (There may 
be other components with other missions, such as 
education or food distribution, but there must be an 
identifiable component devoted to the delivery of 
health care.) To meet this test, we further believe 
that the entity must furnish at least one Medicaid-
covered waiver or State plan service itself. The 
entity may, of course, furnish mare than one service, 
covered by Medicaid. In the case of an entity which 
furnishes more than one service directly (i.e., 
through its own employees), those individuals who 
actually furnish each service must meet the State’s 
minimum qualifications for its provision. The 
provision of one Medicaid service does not 
automatically qualify the entity to provide any other 
service. The entity may provide other services only if 
the entity separately meets the provider 
qualifications set by the State for the other 
services. Thus, a clinic may furnish both physical 
therapy and dental services, when it employs qualified 
staff to provide each service, and meets all other 
requirements under the waiver or the plan.  
 
An organized health care delivery system is not, 
however, limited to furnishing services through its 
own employees. So long as the entity continues to 
furnish at least one service itself, it may contract 
with other qualified providers to furnish Medicaid 
covered services. When services are furnished under 
contract, the specific requirements of 42 CFR 434 
apply and must be met, as must the more general 
requirements of 45 CFR. This includes the rules for 
prepaid capitated payment, where the State has elected 
this form of compensation.  



Provider Payment Under Medicaid HCBS Waivers and State Plan Services (12/20/93) 

6  
 
If the organized health care delivery system is a 
health maintenance organization or prepaid capitated 
plan, individuals are enrolled with the system, and 
receive services from the system, its employees and 
contractors. However, when there is no prepaid 
enrollment, individuals may not be restricted to 
providers within the organized health care delivery 
system, but must remain free to choose the provider(s) 
of each Medicaid service they receive. Thus, an 
individual may choose to receive physician services 
from Dr. Jones, physical therapy under a waiver from 
ABC Health Systems, and dental services from DEF 
Dental Systems, even though ABC Health Systems 
includes, a clinic which furnishes dental care as well 
as physical therapy.  
 
A State which chooses to utilize organized health care 
delivery systems to implement its waiver program or 
part of its State plan may not require that a provider 
be a part of such a system. Further, qualifications of 
providers must always be* reasonably related to the 
service to be furnished. However, because it is the 
system itself which acts as a Medicaid provider, it is 
not necessary for each subcontractor of an organized 
health care delivery system to sign a provider 
agreement with the Medicaid agency. The system must 
have such an agreement and is responsible for ensuring 
that services it furnishes are provided in accordance 
with Medicaid law and regulations - including the 
minimum educational/professional standards for service 
provision.  
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FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below.

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
Web site at www.ffiec.gov/nic/.

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than September 4, 
2003.

A. Federal Reserve Bank of Atlanta 
(Sue Costello, Vice President) 1000 
Peachtree Street, N.E., Atlanta, Georgia 
30309–4470:

1. Community Capital Bancshares, 
Inc., Albany, Georgia; to acquire 100 
percent of the voting shares of First 
Bank of Dothan, Dothan, Alabama.

B. Federal Reserve Bank of Dallas 
(W. Arthur Tribble, Vice President) 2200 
North Pearl Street, Dallas, Texas 75201–
2272:

1. North American Bancshares, Inc., 
Sherman, Texas; to acquire 100 percent 
of the voting shares of Pioneer 
Bankshares, Inc., Fredericksburg, Texas, 
and thereby indirectly acquire Pioneer II 
Bankshares, Inc., Dover, Delaware, and 
Pioneer National Bank, Fredericksburg, 
Texas.

Board of Governors of the Federal Reserve 
System, August 4, 2003.
Jennifer J. Johnson,
Secretary of the Board.
[FR Doc. 03–20242 Filed 8–7–03; 8:45 am]
BILLING CODE 6210–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Guidance to Federal Financial 
Assistance Recipients Regarding Title 
VI Prohibition Against National Origin 
Discrimination Affecting Limited 
English Proficient Persons

AGENCY: Health and Human Services, 
HHS.
ACTION: Policy guidance document.

SUMMARY: The Department of Health and 
Human Services (HHS) publishes 
revised Guidance to Federal Financial 
Assistance Recipients Regarding Title VI 
Prohibition Against National Origin 
Discrimination Affecting Limited 
English Proficient Persons (‘‘Revised 
HHS LEP Guidance’’). This revised HHS 
LEP Guidance is issued pursuant to 
Executive Order 13166. HHS is seeking 
comment on the revised HHS LEP 
Guidance for a 120-day period ending 
on January 6, 2004.
DATES: This Guidance is effective 
immediately. Comments must be 
submitted on or before January 6, 2004. 
HHS will review all comments and will 
determine if modifications to the 
Guidance are necessary. This Guidance 
supplants existing guidance on the same 
subject originally published at 65 FR 
52762 (August 30, 2000).
ADDRESSES: Comments should be 
addressed to Deeana Jang with 
‘‘Attention: LEP Comments,’’ and 
should be sent to 200 Independence 
Avenue, SW, Room 506F, Washington, 
DC 20201. Comments may also be 
submitted by e-mail at 
LEP.comments@hhs.gov.

FOR FURTHER INFORMATION CONTACT: 
Onelio Lopez at the Office for Civil 
Rights, U.S. Department of Health and 
Human Services, 200 Independence 
Avenue, SW, Room 506F, Washington, 
DC 20201, addressed with ‘‘Attention: 
LEP Comments;’’ telephone 202–205–
0192; TDD: toll-free 1–800–537–7697. 
Arrangements to receive the policy in an 
alternative format may be made by 
contacting the named individual.
SUPPLEMENTARY INFORMATION: The 
United States Department of Health and 
Human Services (HHS) is publishing 
revised ‘‘Guidance to Federal Financial 
Assistance Recipients Regarding Title VI 
Prohibition Against National Origin 

Discrimination Affecting Limited 
English Proficient Persons’’ (‘‘Revised 
HHS LEP Guidance’’). This guidance 
was originally published on August 30, 
2000, and included a 60-day comment 
period. See 65 FR 52762. This original 
guidance was republished for additional 
comment on February 1, 2002, pursuant 
to a memorandum issued by the United 
States Department of Justice on October 
26, 2001. See 67 FR 4968. 

On March 14, 2002, the Office of 
Management and Budget (OMB) issued 
a Report to Congress entitled 
‘‘Assessment of the Total Benefits and 
Costs of Implementing Executive Order 
No. 13166: Improving Access to 
Services for Persons with Limited 
English Proficiency.’’ Among other 
things, the Report recommended the 
adoption of uniform guidance across all 
federal agencies, with flexibility to 
permit tailoring to each agency’s 
specific recipients. Consistent with this 
OMB recommendation, DOJ published 
LEP Guidance for DOJ recipients, which 
was drafted and organized to also 
function as a model for similar guidance 
documents by other Federal grant-
making agencies. See 67 FR 41455 (June 
18, 2002). 

This revised HHS LEP Guidance 
reflects consideration of the comments 
received and the subsequent guidance of 
DOJ. HHS welcomes comments from the 
public on the revised guidance 
document, and has announced the 
extended comment period to encourage 
comment from the public and from 
recipients regarding experience in 
applying this revised guidance. 
Following the comment period, HHS 
will evaluate whether further revisions 
to the guidance are necessary or 
appropriate. 

The text of the guidance appears 
below. Appendix A to the guidance is 
a series of questions and answers that 
provides a useful summary of a number 
of the major aspects of the guidance.

It has been determined that this 
revised HHS LEP Guidance does not 
constitute a regulation subject to the 
rulemaking requirements of the 
Administrative Procedure Act, 5 U.S.C. 
553, and is not subject to Executive 
Order 12866 (Regulatory Review and 
Planning, September 30, 1993).

Dated: August 4, 2003. 
Richard M. Campanelli, 
Director, Office for Civil Rights.

I. Background and Legal History 

Section 601 of Title VI of the Civil 
Rights Act of 1964, 42 U.S.C. 2000d, 
provides that no person shall ‘‘on the 
ground of race, color, or national origin, 
be excluded from participation in, be 
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1 The memorandum noted that some 
commentators had interpreted Sandoval as 
impliedly striking down the disparate-impact 
regulations promulgated under Title VI that form 
the basis for the part of Executive Order 13166 that 
applies to federally assisted programs and activities. 
See, e.g., Sandoval, 532 U.S. at 286, 286 n.6 (‘‘[W]e 
assume for purposes of this decision that section 
602 confers the authority to promulgate disparate-
impact regulations; . . . We cannot help observing, 
however, how strange it is to say that disparate-
impact regulations are ‘inspired by, at the service 
of, and inseparably intertwined with Sec. 601 * * * 
when Sec. 601 permits the very behavior that the 
regulations forbid.’’). The memorandum, however, 
made clear that DOJ disagreed with the 
commentators’ interpretation. DOJ stated that 
Sandoval holds principally that there is no private 
right of action to enforce Title VI disparate-impact 
regulations. It did not address the validity of those 
regulations or Executive Order 13166, or otherwise 
limit the authority and responsibility of federal 
grant agencies to enforce their own implementing 
regulations.

denied the benefits of, or be subjected 
to discrimination under any program or 
activity receiving Federal financial 
assistance.’’ Section 602 authorizes and 
directs federal agencies that are 
empowered to extend federal financial 
assistance to any program or activity ‘‘to 
effectuate the provisions of [section 601] 
* * * by issuing rules, regulations, or 
orders of general applicability.’’ 42 
U.S.C. 2000d–1. 

Department of Health and Human 
Services regulations promulgated 
pursuant to section 602 forbid recipients 
from ‘‘utiliz[ing] criteria or methods of 
administration which have the effect of 
subjecting individuals to discrimination 
because of their race, color, or national 
origin, or have the effect of defeating or 
substantially impairing accomplishment 
of the objectives of the program with 
respect to individuals of a particular 
race, color, or national origin.’’ 45 CFR 
80.3(b)(2). 

The Supreme Court, in Lau v. 
Nichols, 414 U.S. 563 (1974), 
interpreted regulations promulgated by 
the former Department of Health, 
Education, and Welfare (HHS’s 
predecessor), 45 CFR 80.3(b)(2), to hold 
that Title VI prohibits conduct that has 
a disproportionate effect on LEP persons 
because such conduct constitutes 
national-origin discrimination. In Lau, a 
San Francisco school district that had a 
significant number of non-English 
speaking students of Chinese origin was 
required to take reasonable steps to 
provide them with a meaningful 
opportunity to participate in federally 
funded educational programs. 

On August 11, 2000, Executive Order 
13166 was issued. ‘‘Improving Access to 
Services for Persons with Limited 
English Proficiency,’’ 65 FR 50121 
(August 16, 2000). Under that order, 
every federal agency that provides 
financial assistance to non-federal 
entities must publish guidance on how 
their recipients can provide meaningful 
access to LEP persons and thus comply 
with Title VI regulations forbidding 
funding recipients from ‘‘restrict[ing] an 
individual in any way in the enjoyment 
of any advantage or privilege enjoyed by 
others receiving any service, financial 
aid, or other benefit under the program’’ 
or from ‘‘utiliz[ing] criteria or methods 
of administration which have the effect 
of subjecting individuals to 
discrimination because of their race, 
color, or national origin, or have the 
effect of defeating or substantially 
impairing accomplishment of the 
objectives of the program as respects 
individuals of a particular race, color, or 
national origin.’’ 

On that same day, the Department of 
Justice (‘‘DOJ’’) issued a general 

guidance document addressed to 
‘‘Executive Agency Civil Rights 
Officers’’ setting forth general principles 
for agencies to apply in developing 
guidance documents for recipients 
pursuant to the Executive Order. 
‘‘Enforcement of Title VI of the Civil 
Rights Act of 1964 National Origin 
Discrimination Against Persons With 
Limited English Proficiency,’’ 65 FR 
50123 (August 16, 2000) (‘‘DOJ LEP 
Federal Guidance’’). 

Subsequently, federal agencies raised 
questions regarding the requirements of 
the Executive Order, especially in light 
of the Supreme Court’s decision in 
Alexander v. Sandoval, 532 U.S. 275 
(2001). On October 26, 2001, Ralph F. 
Boyd, Jr., Assistant Attorney General for 
the Civil Rights Division, issued a 
memorandum for ‘‘Heads of 
Departments and Agencies, General 
Counsels and Civil Rights Directors.’’ 
This memorandum clarified and 
reaffirmed the DOJ LEP guidance for 
recipients of DOJ federal financial 
assistance in light of Sandoval.1 The 
Assistant Attorney General stated that 
because Sandoval did not invalidate any 
Title VI regulations that proscribe 
conduct that has a disparate impact on 
covered groups—the types of 
regulations that form the legal basis for 
the part of Executive Order 13166 that 
applies to federally assisted programs 
and activities—the Executive Order 
remains in force.

Consistent with Executive Order 
13166, HHS developed its own guidance 
document for recipients and initially 
issued it on August 30, 2000. ‘‘Title VI 
of the Civil Rights Act of 1964; Policy 
Guidance on the Prohibition Against 
National Origin Discrimination As It 
Affects Persons With Limited English 
Proficiency,’’ 65 FR 52762 (August 30, 
2000) (‘‘HHS Guidance’’). Following the 
instructions in the October 26, 2001 

memorandum from Ralph F. Boyd, Jr., 
the Department republished, on 
February 1, 2002, its existing guidance 
document for additional public 
comment. ‘‘Office for Civil Rights; Title 
VI of the Civil Rights Act of 1964; Policy 
Guidance on the Prohibition Against 
National Origin Discrimination As It 
Affects Persons With Limited English 
Proficiency,’’ 67 FR 4968 (February 1, 
2002). 

II. Revised HHS LEP Guidance 
Following republication of our 

guidance in February 2002, the 
Department received nearly 200 public 
comments. Most comments were in full 
support of the principles behind the 
HHS Guidance, and a number supported 
maintaining the guidance without 
change. While the comments reflected 
recognition that effective 
communication is critical for necessary 
health and human services, many 
commentors raised serious concerns 
about coverage, compliance costs, and 
use of family and friends as interpreters. 
In addition, many providers of services 
requested assistance from the Office for 
Civil Rights on how to comply with 
both general and specific provisions of 
the guidance.

On July 8, 2002, Assistant Attorney 
General Boyd issued a memorandum 
expressing the need for consistency 
across federal agency LEP guidance 
documents. Specifically, he requested 
that the Department (and all other 
affected agencies) use the DOJ LEP 
guidance (published at 67 FR 41455, 
June 18, 2002) as a model, and revise 
and republish the HHS guidance based 
on that model for public comment. 

The DOJ’s role under Executive Order 
13166 is unique. The Executive Order 
charges DOJ with responsibility for 
providing LEP Guidance to other 
Federal agencies and for ensuring 
consistency among each agency-specific 
guidance. DOJ’s guidance stated the 
following principles. ‘‘Consistency 
among Departments of the federal 
government is particularly important. 
Inconsistency or contradictory guidance 
could confuse recipients of federal 
funds and needlessly increase costs 
without rendering the meaningful 
access for LEP persons that this 
Guidance is designed to address. As 
with most government initiatives, this 
requires balancing several principles. 
While this Guidance discusses that 
balance in some detail, it is important 
to note the basic principles behind that 
balance. First, we must ensure that 
federally assisted programs aimed at the 
American public do not leave some 
behind simply because they face 
challenges communicating in English. 
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2 The policy guidance is not a regulation but 
rather a guide. Title VI and its implementing 
regulations require that recipients take reasonable 
steps to ensure meaningful access by LEP persons. 
This guidance provides an analytical framework 
that recipients may use to determine how best to 
comply with statutory and regulatory obligations to 
provide meaningful access to the benefits, services, 
information, and other important portions of their 
programs and activities for individuals who are 
limited English proficient.

3 Pursuant to Executive Order 13166, the 
meaningful access requirement of the Title VI 
regulations and the four-factor analysis set forth in 
the DOJ LEP Guidance are to apply additionally to 
the programs and activities of federal agencies, 
including HHS.

4 HHS’s Title VI regulations do not apply to (i) 
Any federal financial assistance by way of 
insurance or guaranty contracts, (ii) the use of any 
assistance by any individual who is the ultimate 
beneficiary under any program which receives 
federal financial assistance, and (iii) any 
employment practice, under any such program, or 
any employer, employment agency, or labor 
organization, except as otherwise described in the 
Title VI regulations. 45 CFR 80.2.

5 However, if a federal agency were to decide to 
terminate federal funds based on noncompliance 
with Title VI or its implementing regulations, only 
funds directed to the particular program or activity 
that is out of compliance could be terminated. 42 
U.S.C. 2000d–1.

This is of particular importance 
because, in many cases, LEP individuals 
form a substantial portion of those 
encountered in federally assisted 
programs. Second, we must achieve this 
goal while finding constructive methods 
to reduce the costs of LEP requirements 
on small businesses, small local 
governments, or small non-profits that 
receive federal financial assistance.’’ 

HHS believes that the DOJ model 
guidance responds to the important 
issues raised in comments on the HHS 
document published in February, and 
the Department is confident that the 
DOJ LEP Guidance serves as an 
appropriate model for HHS to adopt. 
The Department notes that it has made 
certain modifications for purposes of 
clarity and organization, and a few 
additional modifications to 
accommodate particular programmatic 
needs and purposes. 

There are many productive steps that 
the federal government, either 
collectively or as individual agencies, 
can take to help recipients reduce the 
costs of language services without 
sacrificing meaningful access for LEP 
persons. Without these steps, certain 
smaller recipients of Federal financial 
assistance may well choose not to 
participate in federally assisted 
programs, threatening the critical 
functions that the programs strive to 
provide. To that end, the Department 
plans to continue to provide assistance 
and guidance in this important area. In 
addition, HHS plans to work with 
representatives of state health and social 
service agencies, hospital associations, 
medical and dental associations, 
managed care organizations, and LEP 
persons to identify and share model 
plans, examples of best practices, and 
cost-saving approaches. Moreover, HHS 
intends to explore how language 
assistance measures, resources and cost-
containment approaches developed 
with respect to its own federally 
conducted programs and activities can 
be effectively shared or otherwise made 
available to recipients, particularly 
small businesses, small local 
governments, and small non-profits. An 
interagency working group on LEP has 
developed a Web site, http://
www.lep.gov, to assist in disseminating 
this information to recipients, federal 
agencies, and the communities being 
served. 

As discussed earlier, in certain 
circumstances, the failure to ensure that 
LEP persons can effectively participate 
in, or benefit from, federally-assisted 
programs and activities may violate the 
prohibition under Title VI of the Civil 
Rights Act of 1964, 42 U.S.C. 2000d, and 
the Title VI regulations against national 

origin discrimination. Specifically, the 
failure of a recipient of Federal financial 
assistance from HHS to take reasonable 
steps to provide LEP persons with 
meaningful opportunity to participate in 
HHS-funded programs may constitute a 
violation of Title VI and HHS’s 
implementing regulations. The purpose 
of this policy guidance is to assist 
recipients in fulfilling their 
responsibilities to provide meaningful 
access to LEP persons under existing 
law. This policy guidance clarifies 
existing legal requirements for LEP 
persons by providing a description of 
the factors recipients should consider in 
fulfilling their responsibilities to LEP 
persons.2 These are the same criteria 
HHS will use in evaluating whether 
recipients are in compliance with Title 
VI and the Title VI regulations.

III. Who Is Covered? 

Department of Health and Human 
Services regulations, 45 CFR 80.3(b)(2), 
require all recipients of federal financial 
assistance from HHS to provide 
meaningful access to LEP persons.3 
Federal financial assistance includes 
grants, training, use of equipment, 
donations of surplus property, and other 
assistance.

Recipients of HHS assistance may 
include, for example: 

• Hospitals, nursing homes, home 
health agencies, and managed care 
organizations. 

• Universities and other entities with 
health or social service research 
programs. 

• State, county, and local health 
agencies. 

• State Medicaid agencies. 
• State, county and local welfare 

agencies. 
• Programs for families, youth, and 

children. 
• Head Start programs. 
• Public and private contractors, 

subcontractors and vendors. 
• Physicians and other providers who 

receive Federal financial assistance from 
HHS.

Recipients of HHS assistance do not 
include, for example, providers who 
only receive Medicare Part B payments.4

Subrecipients likewise are covered 
when federal funds are passed through 
from one recipient to a subrecipient. 

Coverage extends to a recipient’s 
entire program or activity, i.e., to all 
parts of a recipient’s operations. This is 
true even if only one part of the 
recipient receives the federal 
assistance.5

Example: HHS provides assistance to 
a state department of health to provide 
immunizations for children. All of the 
operations of the entire state department 
of health—not just the particular 
immunization programs—are covered. 

Finally, some recipients operate in 
jurisdictions in which English has been 
declared the official language. 
Nonetheless, these recipients continue 
to be subject to federal non-
discrimination requirements, including 
those applicable to the provision of 
federally assisted services to persons 
with limited English proficiency. 

IV. Who Is a Limited English Proficient 
Individual? 

Individuals who do not speak English 
as their primary language and who have 
a limited ability to read, write, speak, or 
understand English may be limited 
English proficient, or ‘‘LEP,’’ and may 
be eligible to receive language assistance 
with respect to a particular type of 
service, benefit, or encounter. 

Examples of populations likely to 
include LEP persons who are 
encountered and/or served by HHS 
recipients and should be considered 
when planning language services may 
include such as those: 

• Persons seeking Temporary 
Assistance for Needy Families (TANF), 
and other social services. 

• Persons seeking health and health-
related services. 

• Community members seeking to 
participate in health promotion or 
awareness activities. 

• Persons who encounter the public 
health system. 
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6 The focus of the analysis is on lack of English 
proficiency, not the ability to speak more than one 
language. Note that demographic data may indicate 
the most frequently spoken languages other than 
English and the percentage of people who speak 
that language who speak or understand English less 
than well. Some of the most commonly spoken 
languages other than English may be spoken by 
people who are also overwhelmingly proficient in 
English. Thus, they may not be the languages 
spoken most frequently by limited English 
proficient individuals. When using demographic 
data, it is important to focus in on the languages 
spoken by those who are not proficient in English.

• Parents and legal guardians of 
minors eligible for coverage concerning 
such programs. 

V. How Does a Recipient Determine the 
Extent of Its Obligation To Provide LEP 
Services? 

Recipients are required to take 
reasonable steps to ensure meaningful 
access to their programs and activities 
by LEP persons. While designed to be a 
flexible and fact-dependent standard, 
the starting point is an individualized 
assessment that balances the following 
four factors: (1) The number or 
proportion of LEP persons eligible to be 
served or likely to be encountered by 
the program or grantee; (2) the 
frequency with which LEP individuals 
come in contact with the program; (3) 
the nature and importance of the 
program, activity, or service provided by 
the program to people’s lives; and (4) 
the resources available to the grantee/
recipient and costs. As indicated above, 
the intent of this guidance is to suggest 
a balance that ensures meaningful 
access by LEP persons to critical 
services while not imposing undue 
burdens on small business, small local 
governments, or small nonprofits. 

After applying the above four-factor 
analysis, a recipient may conclude that 
different language assistance measures 
are sufficient for the different types of 
programs or activities in which it 
engages, or, in fact, that, in certain 
circumstances, recipient-provided 
language services are not necessary. (As 
discussed below, recipients may want to 
consider documenting their application 
of the four-factor test to the services 
they provide.) For instance, some of a 
recipient’s activities will be more 
important than others and/or have 
greater impact on or contact with LEP 
persons, and thus may require more in 
the way of language assistance. The 
flexibility that recipients have in 
addressing the needs of the LEP 
populations they serve does not 
diminish, and should not be used to 
minimize, the obligation that those 
needs be addressed. HHS recipients 
should apply the following four factors 
to the various kinds of contacts that they 
have with the public to assess language 
needs and decide what reasonable steps, 
if any, they should take to ensure 
meaningful access for LEP persons. 

(1) The Number or Proportion of LEP 
Persons Served or Encountered in the 
Eligible Service Population 

One factor in determining what 
language services recipients should 
provide is the number or proportion of 
LEP persons from a particular language 
group served or encountered in the 

eligible service population. The greater 
the number or proportion of these LEP 
persons, the more likely language 
services are needed. Ordinarily, persons 
‘‘eligible to be served, or likely to be 
directly affected, by’’ a recipient’s 
program or activity are those who are 
served or encountered in the eligible 
service population. This population will 
be program-specific, and includes 
persons who are in the geographic area 
that has been approved by a federal 
grant agency as the recipient’s service 
area. However, where, for instance, a 
particular office of the county or city 
health department serves a large LEP 
population, the appropriate service area 
is most likely that office, and not the 
entire population served by the 
department. Where no service area has 
previously been approved, the relevant 
service area may be that which is 
approved by state or local authorities or 
designated by the recipient itself, 
provided that these designations do not 
themselves discriminatorily exclude 
certain populations. When considering 
the number or proportion of LEP 
individuals in a service area, recipients 
should consider whether the minor 
children their programs serve have LEP 
parent(s) or guardian(s) with whom the 
recipient may need to interact.

Recipients should first examine their 
prior experiences with LEP encounters 
and determine the breadth and scope of 
language services that were needed. In 
certain circumstances, it is important in 
conducting this analysis to include 
language minority populations that are 
eligible for their programs or activities 
but may be underserved because of 
existing language barriers. Other data 
should be consulted when appropriate 
to refine or validate a recipient’s prior 
experience, including the latest census 
data for the area served, data from 
school systems and from community 
organizations, and data from state and 
local governments.6 Community 
agencies, school systems, religious 
organizations, legal aid entities, and 
others can often assist in identifying 
populations which may be underserved 
because of existing language barriers 
and who would benefit from the 

recipient’s program, activity, or service, 
were language services provided.

(2) The Frequency With Which LEP 
Individuals Come in Contact With the 
Recipient’s Program, Activity or Service 

Recipients should assess, as 
accurately as possible, the frequency 
with which they have or should have 
contact with an LEP individual from 
different language groups seeking 
assistance. The more frequent the 
contact with a particular language 
group, the more likely that enhanced 
language services in that language are 
needed. The steps that are reasonable 
for a recipient that serves an LEP person 
on a one-time basis will be very 
different than those expected from a 
recipient that serves LEP persons daily. 
It is also advisable to consider the 
frequency of different types of language 
contacts. For example, frequent contacts 
with Spanish-speaking people who are 
LEP may require certain assistance in 
Spanish. Less frequent contact with 
different language groups may suggest a 
different and less intensified solution. If 
an LEP individual accesses a recipient’s 
program, activity, or service on a daily 
basis, a recipient has greater duties than 
if an LEP individual’s contact with the 
recipient’s program, activity, or service 
is unpredictable or infrequent. But even 
recipients that serve LEP persons on an 
unpredictable or infrequent basis should 
use this balancing analysis to determine 
what to do if an LEP individual seeks 
services under the program in question. 
This plan need not be intricate. It may 
be as simple as being prepared to use 
one of the commercially available 
telephonic interpretation services to 
obtain immediate interpreter services. 
For example, a drug treatment program 
that encounters LEP persons on a daily 
basis most likely may have a greater 
obligation than a drug treatment 
program that encounters LEP persons 
sporadically. The obligations of both 
programs are greater than that of a drug 
treatment program which has never 
encountered a LEP individual where the 
service area includes few or no LEP 
individuals. 

In applying this standard, certain 
recipients should take care to consider 
whether appropriate outreach to LEP 
persons could increase the frequency of 
contact with LEP language groups. For 
example, in areas where a community 
health center serves a large LEP 
population, outreach may be 
appropriate. On the other hand, for most 
individual physicians or dentists, 
outreach may not be necessary. 
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7 Recipients with limited resources may find that 
entering into a bulk telephonic interpretation 
service contract will prove cost effective.

(3) The Nature and Importance of the 
Recipient’s Program, Activity, or Service 

The more important the recipient’s 
activity, information, service, or 
program, or the greater the possible 
consequences of the contact to the LEP 
individuals, the more likely language 
services are needed. A recipient needs 
to determine whether denial or delay of 
access to services or information could 
have serious or even life-threatening 
implications for the LEP individual. 
Thus, the recipient should consider the 
importance and urgency of its program, 
activity, or service. If the activity is both 
important and urgent—such as the 
communication of information 
concerning emergency surgery and the 
obtaining of informed consent prior to 
such surgery—it is more likely that 
relatively immediate language services 
are needed. Alternatively, if the activity 
is important, but not urgent—such as 
the communication of information 
about, and obtaining informed consent 
for, elective surgery where delay will 
not have any adverse impact on the 
patient’s health, or communication of 
information regarding admission to the 
hospital for tests where delay would not 
affect the patient’s health—it is more 
likely that language services are needed, 
but that such services can be delayed for 
a reasonable period of time. Finally, if 
an activity is neither important nor 
urgent—such as a general public tour of 
a facility—it is more likely that language 
services would not be needed. The 
obligation to communicate rights to a 
person whose benefits are being 
terminated or to provide medical 
services to an LEP person who is ill 
differ, for example, from those to 
provide medical care for a healthy LEP 
person or to provide recreational 
programming.

Decisions by a federal, state, or local 
entity to make an activity compulsory, 
such as job search programs in welfare 
to work programs, can serve as strong 
evidence of the program’s importance. 

(4) The Resources Available to the 
Recipient and Costs 

A recipient’s level of resources and 
the costs that would be imposed on it 
may have an impact on the nature of the 
steps it should take to comply with Title 
VI. Smaller recipients with more limited 
budgets are not expected to provide the 
same level of language services as larger 
recipients with larger budgets. In 
addition, reasonable steps may cease to 
be ‘‘reasonable’’ where the costs 
imposed substantially exceed the 
benefits. 

Resource and cost issues, however, 
can often be reduced by technological 

advances; the sharing of language 
assistance materials and services among 
and between recipients, advocacy 
groups, and Federal grant agencies; and 
reasonable business practices. Where 
appropriate, training bilingual staff to 
act as interpreters and translators, 
information sharing through industry 
groups, telephonic and video 
conferencing interpretation services, 
pooling resources and standardizing 
documents to reduce translation needs, 
using qualified translators and 
interpreters to ensure that documents 
need not be ‘‘fixed’’ later and that 
inaccurate interpretations do not cause 
delay or other costs, centralizing 
interpreter and translator services to 
achieve economies of scale, or the 
formalized use of qualified community 
volunteers, for example, may help 
reduce costs.7 Recipients should 
carefully explore the most cost-effective 
means of delivering competent and 
accurate language services before 
limiting services due to resource 
concerns. Large entities and those 
entities serving a significant number or 
proportion of LEP persons should 
ensure that their resource limitations are 
well-substantiated before using this 
factor as a reason to limit language 
assistance. Such recipients may find it 
useful to be able to articulate, through 
documentation or in some other 
reasonable manner, their process for 
determining that language services 
would be limited based on resources or 
costs.
* * * * *

This four-factor analysis necessarily 
implicates the ‘‘mix’’ of LEP services 
required. Recipients have two main 
ways to provide language services: Oral 
interpretation either in person or via 
telephone interpretation service 
(hereinafter ‘‘interpretation’’) and 
written translation (hereinafter 
‘‘translation’’). Oral interpretation can 
range from on-site interpreters for 
critical services provided to a high 
volume of LEP persons, to access 
through commercially-available 
telephonic interpretation services. 
Written translation, likewise, can range 
from translation of an entire document 
to translation of a short description of 
the document. In some cases, language 
services should be made available on an 
expedited basis while in others the LEP 
individual may be referred to another 
office of the recipient—or to another 
recipient—for language assistance. In 
certain circumstances, pursuant to an 
arrangement, where there is no 

discriminatory intent, the purpose is 
beneficial and will result in better 
access for LEP persons, it may be 
appropriate for a recipient to refer the 
LEP beneficiary to another recipient. For 
example, if two physicians in the same 
field, one with a Spanish-speaking 
assistant and one with a Vietnamese-
speaking assistant, practice in the same 
geographic area and have a custom/
practice of referring patients between 
each other, it may be appropriate for the 
first doctor to refer LEP Vietnamese 
patients to the second doctor and for the 
second doctor to refer LEP Spanish 
patients to the first doctor. In certain 
circumstances, a referral would not be 
appropriate: for example, a Korean 
speaking LEP woman comes to a 
battered women’s shelter requesting 
assistance. Although the shelter has 
space, it has no arrangement to provide 
language assistance for LEP persons. 
Instead, as with all LEP persons, the 
staff only offer her a prepared list of 
three shelters in the neighborhood that 
generally provide language assistance. 
The staff does not check to assure that 
any of the three alternative shelters can 
actually provide the Korean language 
assistance she needs, or that any have 
space available for her. 

The correct mix should be based on 
what is both necessary and reasonable 
in light of the four-factor analysis. In 
some circumstances, where the 
importance and nature of the activity, 
the number or proportion and frequency 
of contact with LEP persons may be 
high and the relative costs and resources 
needed to provide language services 
may be low, it may be appropriate for 
a recipient to hire bilingual staff or staff 
interpreters. In contrast, there may be 
circumstances where the importance 
and nature of the activity and number 
or proportion and frequency of contact 
with LEP persons may be low and the 
costs and resources needed to provide 
language services may be high, in which 
case language services for the particular 
activity may not be necessary. In 
situations that fall in between the two, 
it may be appropriate for recipients to 
use contract interpreters or telephone 
language lines to provide language 
services to LEP persons in contact with 
their program or activity. A hospital 
emergency room in a city with a 
significant Hmong population may need 
immediately available oral interpreters 
and may want to give serious 
consideration to hiring some bilingual 
staff. (Of course, many hospitals have 
already made such arrangements.) On 
the other hand, a physician’s practice 
which encounters one LEP Hmong 
patient per month on a walk-in basis 
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8 Many languages have ‘‘regionalisms,’’ or 
differences in usage. For instance, a word that may 
be understood to mean something in Spanish for 

someone from Cuba may not be so understood by 
someone from Mexico. In addition, the interpreter 
should be aware when languages do not have an 
appropriate direct interpretation of certain terms 
and be able to provide the most appropriate 
interpretation. The interpreter should likely make 
the recipient aware of the issue, so that the 
interpreter and recipient can work to develop a 
consistent and appropriate set of descriptions of 
these terms in that language that can be used again, 
when appropriate.

9 For those languages in which no formal 
accreditation or certification currently exists, 
certain recipients may want to consider a formal 
process for establishing the credentials of the 
interpreter, or assess whether a particular level of 
membership in a professional translation 
association can provide some indicator of 
professionalism.

10 For instance, there may be languages which do 
not have an appropriate direct translation of some 
specialized medical terms and the translator should 
be able to provide an appropriate translation. The 
translator should likely also make the recipient 
aware of this. Recipients can then work with 
translators to develop a consistent and appropriate 
set of descriptions of these terms in that language 
that can be used again, when appropriate. 
Recipients may find it more effective and less costly 
if they try to maintain consistency in the words and 
phrases used to translate terms of art and other 

may want to use a telephone interpreter 
service. In contrast, a dentist in an 
almost exclusively English-speaking 
neighborhood who has rarely 
encountered a patient who did not 
speak English and has never 
encountered a Hmong-speaking patient 
may not need, pursuant solely to Title 
VI, to provide language services for a 
LEP Hmong individual who comes in 
for a dental cleaning. 

VI. Selecting Language Assistance 
Services 

Recipients have two main ways to 
provide language services: oral and 
written language services (interpretation 
and translation, respectively). 
Regardless of the type of language 
service provided, quality and accuracy 
of those services is critical to avoid 
serious consequences to the LEP person 
and to the recipient. Recipients have 
substantial flexibility in determining the 
appropriate mix. 

A. Considerations Relating to 
Competency of Interpreters and 
Translators

Competence of Interpreters. 
Recipients should be aware that 
competency requires more than self-
identification as bilingual. Some 
bilingual staff and community 
volunteers, for instance, may be able to 
communicate effectively in a different 
language when communicating 
information directly in that language, 
but not be competent to interpret in and 
out of English. Likewise, they may not 
be able to perform written translations. 

Competency to interpret, however, 
does not necessarily mean formal 
certification as an interpreter, although 
certification is helpful. When using 
interpreters, recipients should take 
reasonable steps, given the 
circumstances, to assess whether the 
interpreters: 

Demonstrate proficiency in and 
ability to communicate information 
accurately in both English and in the 
other language and identify and employ 
the appropriate mode of interpreting 
(e.g., consecutive, simultaneous, 
summarization, or sight translation); 

To the extent necessary for 
communication between the recipient or 
its staff and the LEP person, have 
knowledge in both languages of any 
specialized terms or concepts peculiar 
to the recipient’s program or activity 
and of any particularized vocabulary 
and phraseology used by the LEP 
person; 8

Understand and follow confidentiality 
and impartiality rules to the same extent 
as the recipient employee for whom 
they are interpreting and/or to the 
extent their position requires; 

Understand and adhere to their role as 
interpreters without deviating into other 
roles—such as counselor or legal 
advisor—where such deviation would 
be inappropriate (particularly in 
administrative hearings contexts). 

Some recipients, such as some state 
agencies, may have additional self-
imposed requirements for interpreters. 
Where individual rights depend on 
precise, complete, and accurate 
interpretation or translations, 
particularly in the context of 
administrative proceedings, the use of 
certified interpreters is strongly 
encouraged.9

While quality and accuracy of 
language services is critical, the quality 
and accuracy of language services is 
nonetheless part of the appropriate mix 
of LEP services required. The quality 
and accuracy of language services in a 
hospital emergency room, for example, 
should be as high as possible, given the 
circumstances, while the quality and 
accuracy of language services in other 
circumstances need not meet the same 
exacting standards. 

Finally, when interpretation is needed 
and is reasonable, it should be provided 
in a timely manner. To be meaningfully 
effective, language assistance should be 
timely. While there is no single 
definition for ‘‘timely’’ applicable to all 
types of interactions at all times by all 
types of recipients, one clear guide is 
that the language assistance should be 
provided at a time and place that avoids 
the effective denial of the service, 
benefit, or right at issue or the 
imposition of an undue burden on or 
delay in important rights, benefits, or 
services to the LEP person. When the 
timeliness of services is important, and 
delay would result in the effective 
denial of a benefit, service, or right, 
language assistance likely cannot be 

unduly delayed. Conversely, where 
access to or exercise of a service, 
benefit, or right is not effectively 
precluded by a reasonable delay, 
language assistance can likely be 
delayed for a reasonable period. 

For example, language assistance 
could likely not be delayed in a medical 
emergency, or when the time period in 
which an individual has to exercise 
certain rights is shortly to expire. On the 
other hand, when an LEP person is 
seeking a routine medical examination 
or seeks to apply for certain benefits and 
has an ample period of time to apply for 
those benefits, a recipient could likely 
delay the provision of language services 
by requesting the LEP person to 
schedule an appointment at a time 
during which the recipient would be 
able to have an appropriate interpreter 
available. 

Competence of Translators. As with 
oral interpreters, translators of written 
documents should be competent. Many 
of the same considerations apply. 
However, the skill of translating is very 
different from the skill of interpreting; a 
person who is a competent interpreter 
may or may not be competent to 
translate.

Particularly where legal or other vital 
documents are being translated, 
competence can often be achieved by 
use of certified translators. As noted 
above, certification or accreditation may 
not always be possible or necessary. 
Competence can often be ensured by 
having a second, independent translator 
‘‘check’’ the work of the primary 
translator. Alternatively, one translator 
can translate the document, and a 
second, independent translator could 
translate it back into English to check 
that the appropriate meaning has been 
conveyed. This is called ‘‘back 
translation.’’

Translators should understand the 
expected reading level of the audience 
and, where appropriate, have 
fundamental knowledge about the target 
language group’s vocabulary and 
phraseology. Sometimes direct 
translation of materials results in a 
translation that is written at a much 
more difficult level than the English 
language version or has no relevant 
equivalent meaning.10 Community 

VerDate jul<14>2003 15:33 Aug 07, 2003 Jkt 200001 PO 00000 Frm 00031 Fmt 4703 Sfmt 4703 E:\FR\FM\08AUN1.SGM 08AUN1

LEP Guidance



47317Federal Register / Vol. 68, No. 153 / Friday, August 8, 2003 / Notices 

technical concepts. Creating or using already-
created glossaries of commonly used terms may be 
useful for LEP persons and translators and cost 
effective for the recipient. Providing translators 
with examples of previous translations of similar 
material by the recipient, other recipients, or federal 
agencies may be helpful.

organizations may be able to help 
consider whether a document is written 
at a good level for the audience. 
Likewise, consistency in the words and 
phrases used to translate terms of art, 
legal, or other technical concepts helps 
avoid confusion by LEP individuals and 
may reduce costs.

While quality and accuracy of 
translation services is critical, the 
quality and accuracy of translation 
services is nonetheless part of the 
appropriate mix of LEP services 
required. For instance, to translate 
nonvital documents that have no legal 
or other consequence for LEP persons 
who rely on them, a recipient may use 
translators that are less skilled than the 
translators it uses to translate vital 
documents with legal or other 
information upon which reliance has 
important consequences. The 
permanent nature of written 
translations, however, imposes 
additional responsibility on the 
recipient to take reasonable steps to 
determine that the quality and accuracy 
of the translations permit meaningful 
access by LEP persons. 

B. Oral Language Services 
(Interpretation) 

Interpretation is the act of listening to 
something in one language (source 
language) and orally translating it into 
another language (target language). 
Where interpretation is needed and is 
reasonable, recipients should consider 
some or all of the following options for 
providing competent interpreters in a 
timely manner: 

Hiring Bilingual Staff. When 
particular languages are encountered 
often, hiring bilingual staff offers one of 
the best, and often most economical, 
options. Recipients can, for example, fill 
public contact positions, such as social 
service eligibility workers or hospital 
emergency room receptionists/workers, 
with staff who are bilingual and 
competent to communicate directly 
with LEP persons in their language. If 
bilingual staff are also used to interpret 
between English speakers and LEP 
persons, or to orally interpret written 
documents from English into another 
language, they should be competent in 
the skill of interpreting. In addition, 
there may be times when the role of the 
bilingual employee may conflict with 
the role of an interpreter (for instance, 
a bilingual law clerk would probably 

not be able to perform effectively the 
role of a child support administrative 
hearing interpreter and law clerk at the 
same time, even if the law clerk were a 
qualified interpreter). Effective 
management strategies, including any 
appropriate adjustments in assignments 
and protocols for using bilingual staff, 
can ensure that bilingual staff are fully 
and appropriately utilized. When 
bilingual staff cannot meet all of the 
language service obligations of the 
recipient, the recipient should turn to 
other options. 

Hiring Staff Interpreters. Hiring 
interpreters may be most helpful where 
there is a frequent need for interpreting 
services in one or more languages. 
Depending on the facts, sometimes it 
may be necessary and reasonable to 
provide on-site interpreters to provide 
accurate and meaningful 
communication with an LEP person. 

Contracting for Interpreters. Contract 
interpreters may be a cost-effective 
option when there is no regular need for 
a particular language skill. In addition 
to commercial and other private 
providers, many community-based 
organizations and mutual assistance 
associations provide interpretation 
services for particular languages. 
Contracting with and providing training 
regarding the recipient’s programs and 
processes to these organizations can be 
a cost-effective option for providing 
language services to LEP persons from 
those language groups.

Using Telephone Interpreter Lines. 
Telephone interpreter service lines often 
offer speedy interpreting assistance in 
many different languages. While 
telephone interpreters can be used in 
numerous situations, they may be 
particularly appropriate where the mode 
of communicating with an English 
proficient person would also be over the 
phone. Although telephonic 
interpretation services are useful in 
many situations, it is important to 
ensure that, when using such services, 
the interpreters used are competent to 
interpret any technical or legal terms 
specific to a particular program that may 
be important parts of the conversation. 
Nuances in language and non-verbal 
communication can often assist an 
interpreter and cannot be recognized 
over the phone. Video teleconferencing, 
if available, may sometimes help to 
resolve this issue where necessary. In 
addition, where documents are being 
discussed, it may be important to give 
telephonic interpreters adequate 
opportunity to review the document 
prior to the discussion and any 
logistical problems should be addressed. 

Using Community Volunteers. In 
addition to consideration of bilingual 

staff, staff interpreters, or contract 
interpreters (either in-person or by 
telephone) as options to ensure 
meaningful access by LEP persons, use 
of recipient-coordinated community 
volunteers, working with, for instance, 
community-based organizations may 
provide a cost-effective supplemental 
language assistance strategy under 
appropriate circumstances. Because 
such volunteers may have other 
demands on their time, they may be 
more useful in providing language 
access for a recipient’s less critical 
programs and activities where the 
provision of language services can 
reasonably be delayed. To the extent the 
recipient relies on community 
volunteers, it is often best to use 
volunteers who are trained in the 
information or services of the program 
and can communicate directly with LEP 
persons in their language. Just as with 
all interpreters, community volunteers 
used to interpret between English 
speakers and LEP persons, or to orally 
translate documents, should be 
competent in the skill of interpreting 
and knowledgeable about applicable 
confidentiality and impartiality rules. 
Recipients should consider formal 
arrangements with community-based 
organizations that provide volunteers to 
address these concerns and to help 
ensure that services are available more 
regularly. 

Use of Family Members or Friends as 
Interpreters. Some LEP persons may feel 
more comfortable when a trusted family 
member or friend acts as an interpreter. 
However, when a recipient encounters 
an LEP person attempting to access its 
services, the recipient should make the 
LEP person aware that he or she has the 
option of having the recipient provide 
an interpreter for him/her without 
charge, or of using his/her own 
interpreter. Although recipients should 
not plan to rely on an LEP person’s 
family members, friends, or other 
informal interpreters to provide 
meaningful access to important 
programs and activities, the recipient 
should, except as noted below, respect 
an LEP person’s desire to use an 
interpreter of his or her own choosing 
(whether a professional interpreter, 
family member, or friend) in place of the 
free language services expressly offered 
by the recipient. However, a recipient 
may not require an LEP person to use 
a family member or friend as an 
interpreter. 

In addition, in emergency 
circumstances that are not reasonably 
foreseeable, a recipient may not be able 
to offer free language services, and 
temporary use of family members or 
friends as interpreters may be necessary. 
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However, with proper planning and 
implementation, recipients should be 
able to avoid most such situations. 

If the LEP person voluntarily chooses 
to provide his or her own interpreter, a 
recipient should consider whether 
making a record of that choice, and of 
the recipient’s offer of assistance, is 
appropriate. 

As with the use of other non-
professional interpreters, the recipient 
may need to consider issues of 
competence, appropriateness, conflicts 
of interest, and confidentiality in 
determining whether it should respect 
the desire of the LEP person to use an 
interpreter of his or her own choosing. 
Recipients should take reasonable steps 
to ascertain that family, legal guardians, 
caretakers, and other informal 
interpreters are not only competent in 
the circumstances, but are also 
appropriate in light of the circumstances 
and subject matter of the program, 
service or activity, including protection 
of the recipient’s own administrative or 
enforcement interest in accurate 
interpretation. 

In some circumstances, family 
members (especially children) or friends 
may not be competent to provide quality 
and accurate interpretations. Issues of 
confidentiality, privacy, or conflict of 
interest may also arise. LEP individuals 
may feel uncomfortable revealing or 
describing sensitive, confidential, or 
potentially embarrassing medical, law 
enforcement (e.g., sexual or violent 
assaults), family, or financial 
information to a family member, friend, 
or member of the local community. In 
addition, such informal interpreters may 
have a personal connection to the LEP 
person or an undisclosed conflict of 
interest, such as the desire to protect 
themselves or another perpetrator in a 
domestic violence matter. For these 
reasons, where the LEP individual has 
declined the express offer of free 
language assistance and has chosen to 
use a family member, friend or other 
informal interpreter, if a recipient later 
determines that a family member or 
friend is not competent or appropriate, 
the recipient should provide competent 
interpreter services to the LEP person in 
place of or, if appropriate, as a 
supplement to the LEP individual’s 
interpreter. For HHS recipient programs 
and activities, this is particularly true, 
for example, in administrative hearings, 
child or adult protective service 
investigations, situations in which life, 
health, safety, or access to important 
benefits and services are at stake, or 
when credibility and accuracy are 
important to protect an individual’s 
rights and access to important services. 
Where precise, complete, and accurate 

interpretations or translations of 
information and/or testimony are 
critical, or where the competency of the 
LEP person’s interpreter is not 
established, a recipient may want to 
consider providing its own, 
independent interpreter, even if an LEP 
person wants to use his or her own 
interpreter as well. 

Extra caution should be exercised 
when the LEP person chooses to use a 
minor as the interpreter. While the LEP 
person’s decision should be respected, 
there may be additional issues of 
competency, confidentiality, or conflict 
of interest when the choice involves 
using minor children as interpreters. 
The recipient should take reasonable 
steps to ascertain whether the LEP 
person’s choice is voluntary, whether 
the LEP person is aware of the possible 
problems if the preferred interpreter is 
a minor child, and whether the LEP 
person knows that a competent 
interpreter could be provided by the 
recipient at no cost.

Again, while the use of a family 
member or friend may be appropriate, if 
that is the choice of the LEP person, the 
following are examples of where the 
recipient should provide an interpreter 
for the LEP individual: 

• A woman or child is brought to an 
emergency room and is seen by an 
emergency room doctor. The doctor 
notices the patient’s injuries and 
determines that they are consistent with 
those seen with victims of abuse or 
neglect. In such a case, use of the spouse 
or a parent to interpret for the patient 
may raise serious issues of conflict of 
interest and may, thus, be inappropriate. 

• A man, accompanied by his wife, 
visits an eye doctor for an eye 
examination. The eye doctor offers him 
an interpreter, but he requests that his 
wife interpret for him. The eye doctor 
talks to the wife and determines that she 
is competent to interpret for her 
husband during the examination. The 
wife interprets for her spouse as the 
examination proceeds, but the doctor 
discovers that the husband has cataracts 
that must be removed through surgery. 
The eye doctor determines that the wife 
does not understand the terms he is 
using to explain the diagnosis and, thus, 
that she is not competent to continue to 
interpret for her husband. The eye 
doctor stops the examination and calls 
an interpreter for the husband. A family 
member may be appropriate to serve as 
an interpreter if preferred by the LEP 
person in situations where the service 
provided is of a routine nature such as 
a simple eye examination. However, in 
a case where the nature of the service 
becomes more complex, depending on 
the circumstances, the family member 

or friend may not be competent to 
interpret. 

C. Written Language Services 
(Translation) 

Translation is the replacement of a 
written text from one language (source 
language) into an equivalent written text 
in another language (target language). 

What Documents Should be 
Translated? After applying the four-
factor analysis, a recipient may 
determine that an effective LEP plan for 
its particular program or activity 
includes the translation of vital written 
materials into the language of each 
frequently-encountered LEP group 
eligible to be served and/or likely to be 
affected by the recipient’s program. 

Whether or not a document (or the 
information it solicits) is ‘‘vital’’ may 
depend upon the importance of the 
program, information, encounter, or 
service involved, and the consequence 
to the LEP person if the information in 
question is not provided accurately or in 
a timely manner. Where appropriate, 
recipients are encouraged to create a 
plan for consistently determining, over 
time and across their various activities, 
what documents are ‘‘vital’’ to the 
meaningful access of the LEP 
populations they serve. 

Classifying a document as vital or 
non-vital is sometimes difficult, 
especially in the case of outreach 
materials like brochures or other 
information on rights and services. 
Awareness of rights or services is an 
important part of ‘‘meaningful access.’’ 
Lack of awareness that a particular 
program, right, or service exists may 
effectively deny LEP individuals 
meaningful access. Thus, where a 
recipient is engaged in community 
outreach activities in furtherance of its 
activities, it should regularly assess the 
needs of the populations frequently 
encountered or affected by the program 
or activity to determine whether certain 
critical outreach materials should be 
translated. In determining what 
outreach materials may be most useful 
to translate, such recipients may want to 
consider consulting with appropriate 
community organizations. 

Sometimes a document includes both 
vital and non-vital information. This 
may be the case when the document is 
very large. It may also be the case when 
the title and a phone number for 
obtaining more information on the 
contents of the document in frequently-
encountered languages other than 
English is critical, but the document is 
sent out to the general public and 
cannot reasonably be translated into 
many languages. Thus, vital information 
may include, for instance, the provision
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of information in appropriate languages 
other than English regarding where a 
LEP person might obtain an 
interpretation or translation of the 
document. 

Given the foregoing considerations, 
vital written materials could include, for 
example: 

• Consent and complaint forms. 
• Intake forms with the potential for 

important consequences. 
• Written notices of eligibility 

criteria, rights, denial, loss, or decreases 
in benefits or services, actions affecting 
parental custody or child support, and 
other hearings. 

• Notices advising LEP persons of 
free language assistance.

• Written tests that do not assess 
English language competency, but test 
competency for a particular license, job, 
or skill for which knowing English is 
not required. 

• Applications to participate in a 
recipient’s program or activity or to 
receive recipient benefits or services. 

Nonvital written materials could 
include: 

• Hospital menus. 
• Third party documents, forms, or 

pamphlets distributed by a recipient as 
a public service. 

• For a non-governmental recipient, 
government documents and forms. 

• Large documents such as 
enrollment handbooks (although vital 
information contained in large 
documents may need to be translated). 

• General information about the 
program intended for informational 
purposes only. 

Into What Languages Should 
Documents be Translated? The 
languages spoken by the LEP 
individuals with whom the recipient 
has contact determine the languages 
into which vital documents should be 
translated. A distinction should be 
made, however, between languages that 
are frequently encountered by a 
recipient and less commonly-
encountered languages. Some recipients 
may serve communities in large cities or 
across the country. They regularly serve 
LEP persons who speak dozens and 
sometimes over 100 different languages. 
To translate all written materials into all 
of those languages is unrealistic. 
Although recent technological advances 
have made it easier for recipients to 
store and share translated documents, 
such an undertaking would incur 
substantial costs and require substantial 
resources. Nevertheless, well-
substantiated claims of lack of resources 
to translate all vital documents into 
dozens of languages do not necessarily 
relieve the recipient of the obligation to 
translate those documents into at least 

several of the more frequently-
encountered languages and to set 
benchmarks for continued translations 
into the remaining languages over time. 
As a result, the extent of the recipient’s 
obligation to provide written 
translations of documents should be 
determined by the recipient on a case-
by-case basis, looking at the totality of 
the circumstances in light of the four-
factor analysis. Because translation is 
usually a one-time expense, 
consideration should be given to 
whether the up-front cost of translating 
a document (as opposed to oral 
interpretation) should be amortized over 
the likely lifespan of the document 
when applying this four-factor analysis. 

Safe Harbor. Many recipients would 
like to ensure with greater certainty that 
they comply with their Title VI 
obligations to provide written 
translations in languages other than 
English. Paragraphs (a) and (b) outline 
the circumstances that can provide a 
‘‘safe harbor’’ for recipients regarding 
the requirements for translation of 
written materials. A ‘‘safe harbor’’ 
means that if a recipient provides 
written translations under these 
circumstances, such action will be 
considered strong evidence of 
compliance with the recipient’s written-
translation obligations. 

The failure to provide written 
translations under the circumstances 
outlined in paragraphs (a) and (b) does 
not mean there is non-compliance. 
Rather, they provide a common starting 
point for recipients to consider whether 
and at what point the importance of the 
service, benefit, or activity involved; the 
nature of the information sought; and 
the number or proportion of LEP 
persons served call for written 
translations of commonly-used forms 
into frequently-encountered languages 
other than English. Thus, these 
paragraphs merely provide a guide for 
recipients that would like greater 
certainty of compliance than can be 
provided by a fact-intensive, four-factor 
analysis. 

Example: Even if the safe harbors are 
not used, if written translation of a 
certain document(s) would be so 
burdensome as to defeat the legitimate 
objectives of its program, the translation 
of the written materials is not necessary. 
Other ways of providing meaningful 
access, such as effective oral 
interpretation of certain vital 
documents, may be acceptable under 
such circumstances. 

Safe Harbor. The following actions 
will be considered strong evidence of 
compliance with the recipient’s written-
translation obligations: 

(a) The HHS recipient provides 
written translations of vital documents 
for each eligible LEP language group 
that constitutes five percent or 1,000, 
whichever is less, of the population of 
persons eligible to be served or likely to 
be affected or encountered. Translation 
of other documents, if needed, can be 
provided orally; or 

(b) If there are fewer than 50 persons 
in a language group that reaches the five 
percent trigger in (a), the recipient does 
not translate vital written materials but 
provides written notice in the primary 
language of the LEP language group of 
the right to receive competent oral 
interpretation of those written materials, 
free of cost.

These safe harbor provisions apply to 
the translation of written documents 
only. They do not affect the requirement 
to provide meaningful access to LEP 
individuals through competent oral 
interpreters where an application of the 
four factor test leads to the 
determination that oral language 
services are needed and are reasonable. 
Conversely, oral interpretation of 
documents may not substitute for 
translation of vital written documents. 
For example, oral interpretation of the 
rules of a half-way house or residential 
treatment center may not substitute for 
translation of a short document 
containing the rules of the half-way 
house or residential treatment center 
and the consequences of violating those 
rules. 

VII. Elements of Effective Plan on 
Language Assistance for LEP Persons 

If, after completing the four-factor 
analysis, a recipient determines that it 
should provide language assistance 
services, a recipient may develop an 
implementation plan to address the 
identified needs of the LEP populations 
it serves. Such recipients have 
considerable flexibility in developing 
this plan. The development and 
maintenance of a periodically updated 
written plan on language assistance for 
LEP persons (‘‘LEP plan’’) for use by a 
recipient’s employees who serve or 
interact with the public could be an 
appropriate and cost-effective means of 
documenting compliance with Title VI 
and providing a framework for the 
provision of timely and reasonable 
language assistance. Moreover, such 
written plans may provide additional 
benefits to a recipient’s managers in the 
areas of training, administration, 
planning, and budgeting. These benefits 
may lead recipients to document in a 
written LEP plan their language 
assistance services, and how staff and 
LEP persons can access those services. 
Despite these benefits, certain HHS 
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11 The Social Security Administration has made 
such signs available at http://www.ssa.gov/
multilanguage/langlist1.htm, which also can be 
accessed at http://www.lep.gov. These signs could, 
for example, be modified for recipient use.

recipients, such as recipients serving 
very few LEP persons and recipients 
with very limited resources, may choose 
not to develop a written LEP plan. 
However, the absence of a written LEP 
plan does not obviate the underlying 
Title VI obligation to ensure meaningful 
access by LEP persons to a recipient’s 
program or activities. Accordingly, in 
the event that a recipient elects not to 
develop a written plan, it may want to 
consider alternative and reasonable 
ways to articulate how it is providing 
meaningful access in compliance with 
Title VI. Entities having significant 
contact with LEP persons, such as 
schools, religious organizations, 
community groups, and groups working 
with new immigrants can be very 
helpful in providing important input 
into this planning process from the 
beginning. 

For the recipient who decides to 
develop a written implementation plan, 
the following five steps may be helpful 
in designing such a plan; they are 
typically part of effective 
implementation plans. 

(1) Identifying LEP Individuals Who 
Need Language Assistance 

The first two factors in the four-factor 
analysis require an assessment of the 
number or proportion of LEP 
individuals eligible to be served or 
encountered and the frequency of 
encounters. Similarly, this step of an 
LEP implementation plan requires 
recipients to identify LEP persons with 
whom it has contact. 

One way to determine the language of 
communication is to use language 
identification cards (or ‘‘I speak cards’’), 
which invite LEP persons to identify 
their language needs to staff. Such 
cards, for instance, might say ‘‘I speak 
Spanish’’ in both Spanish and English, 
‘‘I speak Vietnamese’’ in both English 
and Vietnamese, etc. To reduce costs of 
compliance, the federal government has 
made a set of these cards available on 
the Internet. The Census Bureau ‘‘I 
speak card’’ can be found and 
downloaded at http://www.usdoj.gov/
crt/cor/13166.htm, and accessed at 
http://www.lep.gov. When records are 
normally kept of past interactions with 
members of the public, the language of 
the LEP person can be included as part 
of the record. In addition to helping 
employees identify the language of LEP 
persons they encounter, this process 
will help in future applications of the 
first two factors of the four-factor 
analysis. In addition, posting notices in 
commonly encountered languages 
notifying LEP persons of language 
assistance will encourage them to 
identify themselves. 

(2) Language Assistance Measures 

An effective LEP plan would likely 
include information about the ways in 
which language assistance will be 
provided. For instance, recipients may 
want to include information on at least 
the following: 

• Types of language services 
available. 

• How staff can obtain those services. 
• How to respond to LEP callers. 
• How to respond to written 

communications from LEP persons.
• How to respond to LEP individuals 

who have in-person contact with 
recipient staff. 

• How to ensure competency of 
interpreters and translation services. 

(3) Training Staff 

An effective LEP plan would likely 
include a process for identifying staff 
who need to be trained regarding the 
recipient’s LEP plan, a process for 
training them, and the identification of 
the outcomes of the training. Staff 
should know their obligations to 
provide meaningful access to 
information and services for LEP 
persons. An effective LEP plan may 
include training to ensure that: 

• Staff know about LEP policies and 
procedures. 

• Staff having contact with the public 
are trained to work effectively with in-
person and telephone interpreters. 

Recipients may want to include this 
training as part of the orientation for 
new employees. It may be important to 
take reasonable steps to see to it that all 
employees in public contact positions 
are properly trained. Recipients have 
flexibility in deciding the manner in 
which the training is provided. The 
more frequent the contact with LEP 
persons, the greater the need will be for 
in-depth training. Staff with little or no 
contact with LEP persons may only have 
to be aware of an LEP plan. However, 
management staff, even if they do not 
interact regularly with LEP persons, 
should be fully aware of and understand 
the plan so they can reinforce its 
importance and ensure its 
implementation by staff. 

(4) Providing Notice to LEP Persons 

An effective LEP plan would likely 
include a description of the process by 
which to provide notice of the services 
that are available to the LEP persons it 
serves or, to the extent that a service 
area exists, that reside in its service area 
and are eligible for services. Once a 
recipient has decided, based on the four 
factors, that it will provide language 
services, it may be important for the 
recipient to let LEP persons know that 

those services are available and that 
they are free of charge. Recipients 
should provide this notice in a language 
LEP persons will understand. Examples 
of notification that recipients may want 
to consider include: 

• Posting signs in intake areas and 
other entry points. When language 
assistance is needed to ensure 
meaningful access to information and 
services, it is important to provide 
notice in appropriate languages in 
intake areas or initial points of contact 
so that LEP persons can learn how to 
access those language services. This is 
particularly true in areas with high 
volumes of LEP persons seeking access 
to certain health, safety, or public 
benefits and services, or activities run 
by HHS recipients. For instance, signs 
in intake offices could state that free 
language assistance is available. The 
signs should be translated into the most 
common languages encountered. They 
should explain how to get the language 
help.11

• Stating in outreach documents that 
language services are available from the 
recipient. Announcements could be in, 
for instance, brochures, booklets, and in 
outreach and recruitment information. 
These statements should be translated 
into the most common languages and 
could be ‘‘tagged’’ onto the front of 
common documents. 

• Working with community-based 
organizations and other stakeholders to 
inform LEP individuals of the 
recipients’ services, including the 
availability of language assistance 
services. 

• Using a telephone voice mail menu. 
The menu could be in the most common 
languages encountered, and provide 
information about available language 
assistance services and how to get them. 

• Including notices in local 
newspapers in languages other than 
English. 

• Providing notices on non-English-
language radio and television stations 
about the available language assistance 
services and how to get them. 

• Presentations and/or notices at 
schools and religious organizations. 

(5) Monitoring and Updating the LEP 
Plan 

An effective LEP plan would likely 
include a process for a recipient to 
monitor its implementation of its plan 
and for updating its plan as necessary. 
For example, determining, on an 
ongoing basis, whether new documents, 
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programs, services, and activities need 
to be made accessible for LEP 
individuals may be appropriate, and 
recipients may want to provide notice of 
any changes in services to the LEP 
public and to employees. In addition, 
changes in demographics, types of 
services, or other needs may require 
annual reevaluation of an LEP plan. 
Less frequent reevaluation may be more 
appropriate where demographics, 
services, and needs are more static. One 
good way to evaluate the LEP plan may 
be to seek feedback from the 
community. 

In their reviews, recipients may want 
to consider assessing changes in: 

• Current LEP populations in service 
area or population affected or 
encountered. 

• Frequency of encounters with LEP 
language groups. 

• Nature and importance of activities 
to LEP persons. 

• Availability of resources, including 
technological advances and sources of 
additional resources, and the costs 
imposed. 

• Whether existing assistance is 
meeting the needs of LEP persons. 

• Whether staff knows and 
understands the LEP plan and how to 
implement it. 

• Whether identified sources for 
assistance are still available and viable. 

In addition to these five elements, 
effective plans set clear goals and 
establish management accountability. 
Some recipients may also want to 
consider whether they should provide 
opportunities for community input and 
planning throughout the process.

VIII. Voluntary Compliance Effort 
The goal for Title VI and Title VI 

regulatory enforcement is to achieve 
voluntary compliance. The requirement 
to provide meaningful access to LEP 
persons is enforced and implemented by 
the HHS Office for Civil Rights through 
the procedures identified in the Title VI 
regulations. These procedures include 
complaint investigations, compliance 
reviews, efforts to secure voluntary 
compliance, and technical assistance. 

The Office for Civil Rights, and the 
entire Department, are committed to 
assisting recipients of HHS financial 
assistance in complying with their 
obligations under Title VI of the Civil 
Rights Act of 1964. HHS believes that, 
on the whole, its recipients genuinely 
desire to comply with their obligations, 
but that some may lack knowledge of 
what is required of them or information 
concerning the resources that are 
available to them that would assist in 
meeting their Title VI obligations. 
Accordingly, HHS is committed to 

engaging in outreach to its recipients 
and to being responsive to inquiries 
from its recipients. Through its 
Administration on Children and 
Families, Administration on Health Care 
Quality and Research, Administration 
on Aging, Centers for Medicare and 
Medicaid Services, Health Resources 
Services Administration, Office for Civil 
Rights, and Office of Minority Health, 
HHS provides a variety of practical 
technical assistance to recipients to 
assist them in serving LEP persons. This 
technical assistance includes translated 
forms and vital documents; training and 
information about best practices; and 
grants and model demonstration funds 
for LEP services. HHS also provides a 
variety of services for LEP persons who 
come in contact with the Department. 
These services include oral language 
assistance services such as language 
lines and interpreters, translation of 
written materials, and foreign language 
Web sites. 

Further, HHS is committed to working 
with representatives of state and local 
health and social service agencies, 
organizations of such agencies, hospital 
associations, medical and dental 
associations and managed care 
organization to identify and share model 
plans, examples of best practices, cost-
saving approaches, and information on 
other available resources, and to 
mobilize these organizations, to educate 
their members on these matters. 

HHS continues to explore how it can 
share with its recipients language 
assistance measures, resources, cost-
containment approaches, and other 
information and knowledge, developed 
with respect to its own federally 
conducted programs and activities, and 
welcomes suggestions and comments in 
this regard. The HHS Office for Civil 
Rights, in conjunction with other HHS 
components, through direct contact and 
its Web site at http://www.hhs/gov/ocr, 
will continue to provide technical 
assistance that assists HHS recipients in 
understanding and complying with their 
obligations under Title VI, and assists 
recipients and the public by identifying 
resources offered by the Office for Civil 
Rights and other HHS components that 
facilitate compliance with Title VI, with 
respect to LEP persons. This and other 
helpful information may also be 
accessed at http://www.lep.gov.

The Title VI regulations provide that 
HHS will investigate whenever it 
receives a complaint, report, or other 
information that alleges or indicates 
possible noncompliance with Title VI or 
its regulations. If the investigation 
results in a finding of compliance, HHS 
will inform the recipient in writing of 
this determination, including the basis 

for the determination. However, if a case 
is fully investigated and results in a 
finding of noncompliance, HHS must 
inform the recipient of the 
noncompliance through a Letter of 
Findings that sets out the areas of 
noncompliance and the steps that must 
be taken to correct the noncompliance. 
It must attempt to secure voluntary 
compliance through informal means. If 
the matter cannot be resolved 
informally, HHS must secure 
compliance through the termination of 
federal assistance after the HHS 
recipient has been given an opportunity 
for an administrative hearing and/or by 
referring the matter to DOJ to seek 
injunctive relief or pursue other 
enforcement proceedings. HHS engages 
in voluntary compliance efforts and 
provides technical assistance to 
recipients at all stages of an 
investigation. During these efforts, HHS 
proposes reasonable timetables for 
achieving compliance and consults with 
and assists recipients in exploring cost-
effective ways of coming into 
compliance. In determining a recipient’s 
compliance with the Title VI 
regulations, HHS’s primary concern is to 
ensure that the recipient’s policies and 
procedures provide meaningful access 
for LEP persons to the recipient’s 
programs and activities. 

While all recipients must work 
toward building systems that will 
ensure access for LEP individuals, HHS 
acknowledges that the implementation 
of a comprehensive system to serve LEP 
individuals is a process and that a 
system will evolve over time as it is 
implemented and periodically 
reevaluated. As recipients take 
reasonable steps to provide meaningful 
access to federally assisted programs 
and activities for LEP persons, HHS will 
look favorably on intermediate steps 
recipients take that are consistent with 
this Guidance, and that, as part of a 
broader implementation plan or 
schedule, move their service delivery 
system toward providing full access to 
LEP persons. This does not excuse 
noncompliance with Title VI, but 
instead recognizes that full compliance 
in all areas of a recipient’s activities and 
for all potential language minority 
groups may reasonably require a series 
of implementing actions over a period of 
time. However, in developing any 
phased implementation schedule, HHS 
recipients should ensure that the 
provision of appropriate assistance for 
significant LEP populations or with 
respect to activities having a significant 
impact on the health, safety, legal rights, 
or livelihood of beneficiaries is 
addressed first. Recipients are 
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encouraged to document their efforts to 
provide LEP persons with meaningful 
access to federally assisted programs 
and activities.

Appendix A 

Questions and Answers Regarding the 
Department of Health and Human Services 
Guidance to Federal Financial Assistance 
Recipients Regarding the Title VI 
Prohibition Against National Origin 
Discrimination Affecting Limited English 
Proficient Persons 

1. Q. What is the purpose of the guidance 
on language access released by the 
Department of Health and Human Services 
(HHS)? 

A. The purpose of the Policy Guidance is 
to clarify to members of the public, and to 
providers of health and social services who 
receive Federal financial assistance from 
HHS, the responsibility of such providers to 
Limited English Proficient (LEP) persons, 
pursuant to Title VI of the Civil Rights Act 
of 1964. Among other things, this guidance 
clarifies existing legal requirements by 
providing a description of the factors 
providers of health and social services who 
receive Federal financial assistance from 
HHS should consider in determining and 
fulfilling their responsibilities to LEP persons 
under Title VI. 

2. Q. What does the policy guidance do? 
A. The policy guidance does the following: 
• Reiterates the principles of Title VI with 

respect to LEP persons. 
• Discusses the reasonable policies, 

procedures and other steps that recipients 
can take to ensure meaningful access to their 
program by LEP persons. 

• Clarifies that failure to take one or more 
of these steps does not necessarily mean 
noncompliance with Title VI. 

• Explains to recipients of Federal 
financial assistance that OCR will determine 
compliance on a case by case basis, in light 
of the following four factors: (1) The number 
or proportion of LEP persons eligible to be 
served or likely to be encountered by the 
program, activity or service provided by the 
recipient; (2) the frequency with which LEP 
individuals come in contact with the 
recipient’s program, activity or service; (3) 
the nature and importance of the recipient’s 
program, activity, or service; and (4) the 
resources available to the recipient and costs. 

• Provides that, based on these four 
factors, recipients with limited resources will 
not have the same compliance 
responsibilities applicable to recipients with 
greater resources. All recipients will have a 
great deal of flexibility in achieving 
compliance. 

• Provides that OCR will offer extensive 
technical assistance for recipients. 

3. Q. Does the guidance impose new 
requirements on recipients? 

A. No. Since its enactment, Title VI of the 
Civil Rights Act of 1964 has prohibited 
discrimination on the basis of race, color or 
national origin in any program or activity 
that receives Federal financial assistance. 
Title VI requires that recipients take 
reasonable steps to ensure meaningful access 
to their programs and activities by LEP 

persons. Over the past three decades, OCR 
has conducted thousands of investigations 
and reviews involving language differences 
that affect the access of LEP persons to 
medical care and social services. This 
guidance synthesizes the legal requirements 
that OCR has been enforcing for over three 
decades. 

4. Q. Who is covered by the guidance? 
A. Covered entities include any state or 

local agency, private institution or 
organization, or any public or private 
individual that (1) Operates, provides or 
engages in health, or social service programs 
and activities, and (2) receives Federal 
financial assistance from HHS directly or 
through another recipient/covered entity. 
Examples of covered entities include but are 
not limited to the following entities, which 
may receive federal financial assistance: 
hospitals, nursing homes, home health 
agencies, managed care organizations, 
universities and other entities with health or 
social service research programs; state, 
county and local health agencies; state 
Medicaid agencies; state, county and local 
welfare agencies; federally-funded programs 
for families, youth and children; Head Start 
programs; public and private contractors, 
subcontractors and vendors; physicians; and 
other providers who receive Federal financial 
assistance from HHS.

5. Q. How does the guidance affect small 
practitioners and providers who are 
recipients of federal financial assistance? 

A. Small practitioners and providers will 
have considerable flexibility in determining 
precisely how to fulfill their obligations to 
take reasonable steps to ensure meaningful 
access for persons with limited English 
proficiency. OCR will assess compliance on 
a case by case basis and will take into 
account the following factors: (1) The number 
or proportion of LEP persons eligible to be 
served or likely to be encountered by the 
recipient’s program, activity or service; (2) 
the frequency with which LEP individuals 
come in contact with the program, activity or 
service; (3) the nature and importance of the 
program, activity, or service provided by the 
recipient; and (4) the resources available to 
the recipient and costs. There is no ‘‘one size 
fits all’’ solution for Title VI compliance with 
respect to LEP persons, and what constitutes 
‘‘reasonable steps’’ for large providers may 
not be reasonable where small providers are 
concerned. Thus, smaller recipients with 
smaller budgets will not be expected to 
provide the same level of language services 
as larger recipients with larger budgets. OCR 
will continue to be available to provide 
technical assistance to HHS recipients, 
including sole practitioners and other small 
recipients, seeking to operate an effective 
language assistance program and to comply 
with Title VI. 

6. Q. The guidance identifies some specific 
circumstances which OCR will consider to be 
strong evidence that a program is in 
compliance with its obligation under Title VI 
to provide written materials in languages 
other than English. Does this mean that a 
recipient/covered entity will be considered 
out of compliance with Title VI if its program 
does not fall within these circumstances? 

A. No. The circumstances outlined in the 
guidance are intended to identify 

circumstances which amount to a ‘‘safe 
harbor’’ for recipients who desire greater 
certainty with respect to their obligations to 
provide written translations. This means that 
if a recipient provides written translations 
under these circumstances, such action will 
be considered strong evidence of compliance 
with the recipient’s written-translation 
obligations. However, the failure to provide 
written translations under the circumstances 
outlined in the ‘‘safe harbor’’does not mean 
there is non-compliance. Rather, the safe 
harbor provides a tool which recipients may 
use to consider whether the number or 
proportion of LEP persons served call for 
written translations of vital documents into 
frequently encountered languages other than 
English. However, even if the safe harbors are 
not used, if written translation of certain 
documents would be so financially 
burdensome as to defeat the legitimate 
objectives of its program, the translation of 
the written materials is not necessary. Other 
ways of providing meaningful access, such as 
effective oral interpretation of certain vital 
documents, might be acceptable under such 
circumstances when, upon application of the 
four factors, translation services are required. 

7. Q. The guidance makes reference to 
‘‘vital documents’’ and notes that, in certain 
circumstances, a recipient/covered entity 
may have to translate such documents into 
other languages. What is a vital document? 

A. As clarified by the guidance, the extent 
of Title VI obligations will be evaluated 
based on a four-factor test including the 
nature or importance of the service. In this 
regard, the guidance points out that 
documents deemed ‘‘vital’’ to the access of 
LEP persons to programs and services may 
often have to be translated. Whether or not 
a document (or the information it contains or 
solicits) is ‘‘vital’’ may depend upon the 
importance of the program, information, 
encounter, or service involved, and the 
consequence to the LEP person if the 
information in question is not provided 
accurately or in a timely manner. Where 
appropriate, recipients are encouraged to 
create a plan for consistently determining, 
over time and across their various activities, 
what documents are ‘‘vital’’ to the 
meaningful access of the LEP populations 
they serve. Thus, vital documents could 
include, for instance, consent and complaint 
forms, intake forms with potential for 
important health consequences, written 
notices of eligibility criteria, rights, denial, 
loss, or decreases in benefits or services, 
actions affecting parental custody or child 
support, and other hearings, notices advising 
LEP persons of free language assistance, 
written tests that do not assess English 
language competency, but test competency 
for a particular license, job or skill for which 
knowing English is not required, or 
applications to participate in a recipient’s 
program or activity or to receive recipient 
benefits or services.

8. Q. Will recipient/covered entities have 
to translate large documents such as managed 
care enrollment handbooks? 

A. Not necessarily. Some large documents 
may contain no vital information, and others 
will contain vital information that will have 
to be translated. Again, the obligation to 
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translate will depend on application of the 
four factors. In this context, vital information 
may include, for instance, the provision of 
information in appropriate languages other 
than English, or identifying where a LEP 
person might obtain an interpretation or 
translation of the document. However, 
depending on the circumstances, large 
documents such as enrollment handbooks 
may not need to be translated or may not 
need to be translated in their entirety. 

9. Q. May an LEP person use a family 
member or friend as his or her interpreter? 

A. Some LEP persons may feel more 
comfortable when a trusted family member or 
friend acts as an interpreter. When an LEP 
person attempts to access the services of a 
recipient of federal financial assistance, who 
upon application of the four factors is 
required to provide an interpreter, the 
recipient should make the LEP person aware 
that he or she has the option of having the 
recipient provide an interpreter for him/her 
without charge, or of using his/her own 
interpreter. Recipients should also consider 
the special circumstances discussed in the 
guidance that may affect whether a family 
member or friend should serve as an 
interpreter, such as whether the situation is 
an emergency, and concerns over 
competency, confidentiality, privacy, or 
conflict of interest. 

10. Q. May a recipient/covered entity 
require a LEP person to use a family member 
or a friend as his or her interpreter? 

A. No. 
11. Q. How does low health literacy, non-

literacy, non-written languages, blindness 
and deafness among LEP populations affect 
the responsibilities of federal fund 
recipients? 

A. Effective communication in any 
language requires an understanding of the 
literacy levels of the eligible populations. 
However, where a LEP individual has a 
limited understanding of health matters or 
cannot read, access to the program is 
complicated by factors not generally directly 
related to national origin or language and 
thus is not a Title VI issue. Under these 
circumstances, a recipient should provide 
remedial health information to the same 
extent that it would provide such 
information to English-speakers. Similarly, a 
recipient should assist LEP individuals who 
cannot read in understanding written 
materials as it would non-literate English-
speakers. A non-written language precludes 
the translation of documents, but does not 
affect the responsibility of the recipient to 
communicate the vital information contained 
in the document or to provide notice of the 
availability of oral translation. Of course, 
other law may be implicated in this context. 
For instance, Section 504 of the 
Rehabilitation Act of 1973 requires that 
federal fund recipients provide sign language 
and oral interpreters for people who have 
hearing impairments and provide materials 
in alternative formats such as in large print, 
braille or on tape for individuals with visual 
impairments; and the Americans with 
Disabilities Act imposes similar requirements 
on health and human service providers. 

12. Q. What assistance is available to help 
to recipients who wish to come into 
compliance with Title VI? 

A. For over three decades, OCR has 
provided substantial technical assistance to 
recipient/covered entities who are seeking to 
ensure that LEP persons can meaningfully 
access their programs or services. Our 
regional staff is prepared to work with 
recipients to help them meet their obligations 
under Title VI. As part of its technical 
assistance services, OCR can help identify 
best practices and successful strategies used 
by other federal fund recipients, identify 
sources of federal reimbursement for 
translation services, and point providers to 
other resources. 

In addition, the entire Department is also 
committed to assisting recipients of HHS 
financial assistance in complying with their 
obligations under Title VI of the Civil Rights 
Act of 1964. Through its Administration on 
Children and Families, Administration on 
Health Care Quality and Research, 
Administration on Aging, Centers for 
Medicare and Medicaid Services, Health 
Resources and Services Administration, 
Office for Civil Rights, Office of Minority 
Health and Substance Abuse and Mental 
Health Services Administration, HHS 
provides a variety of practical technical 
assistance to recipients to assist them in 
serving LEP persons. This technical 
assistance includes translated forms and vital 
documents; training and information about 
best practices; and grants and model 
demonstration funds for LEP services. HHS 
believes that, on the whole, its recipients 
genuinely desire to comply with their 
obligations, and that increased understanding 
of compliance responsibilities and 
knowledge about cost-effective resources that 
are increasingly available to them, will assist 
recipients/covered entities in meeting Title 
VI obligations. Accordingly, HHS is 
committed to providing outreach to its 
recipients and to being responsive to queries 
from its recipients. It is also committed to 
working with representatives of state and 
local health and social service agencies, 
organizations of such agencies, hospital 
associations, medical and dental associations 
and managed care organizations to identify 
and share model plans, examples of best 
practices, cost-saving approaches, and 
information on other available resources, and 
to mobilize these organizations to educate 
their members on these matters. HHS will 
continue to promote best practices in 
language access and fund model 
demonstration programs in this area. The 
HHS Office for Civil Rights, in conjunction 
with other HHS components, will continue to 
provide technical assistance and outreach to 
HHS recipients to assist them in 
understanding and complying with their 
obligations under Title VI and to provide 
information to recipients and the public 
through its Web site at http://www.hhs/gov/
ocr. LEP information and resources can also 
be found at http://www.lep.gov. 

13. Q. How will OCR enforce compliance 
by recipient/covered entities with the LEP 
requirements of Title VI?

A. The goal for Title VI and Title VI 
regulatory enforcement is to achieve 
voluntary compliance. The requirement to 
take reasonable steps to provide meaningful 
access to LEP persons is enforced and 

implemented by OCR through the procedures 
identified in the Title VI regulations. These 
procedures include complaint investigations, 
compliance reviews, efforts to secure 
voluntary compliance, and technical 
assistance. 

The Title VI regulations provide that OCR 
will investigate whenever it receives a 
complaint, report, or other information that 
alleges or indicates possible noncompliance 
with Title VI or its regulations. If the 
investigation results in a finding of 
compliance, OCR will inform the recipient in 
writing of this determination, including the 
basis for the determination. However, if a 
case is fully investigated and results in a 
finding of noncompliance, OCR must inform 
the recipient of the noncompliance through 
a Letter of Findings that sets out the areas of 
noncompliance and the steps that must be 
taken to correct the noncompliance. It must 
attempt to secure voluntary compliance 
through informal means. If the matter cannot 
be resolved informally, OCR may secure 
compliance through the termination of 
federal assistance after the recipient has been 
given an opportunity for an administrative 
hearing. OCR may also refer the matter to the 
Department of Justice to secure compliance 
through any other means authorized by law. 

At all stages of an investigation, OCR 
engages in voluntary compliance efforts and 
provides technical assistance to recipients. 
During these efforts, OCR proposes 
reasonable timetables for achieving 
compliance and consults with and assists 
recipients in exploring cost-effective ways of 
coming into compliance. In determining a 
recipient’s compliance with the Title VI 
regulations, OCR’s primary concern is to 
ensure that the recipient’s policies and 
procedures contain reasonable steps to 
provide meaningful access for LEP persons to 
the recipient’s programs, activities or 
services. As a result, the vast majority of all 
complaints have been resolved through such 
voluntary efforts. 

14. Q. Does issuing this guidance mean 
that OCR will be changing how it enforces 
compliance with Title VI? 

A. No. How OCR enforces Title VI is 
governed by the Title VI implementing 
regulations. The methods and procedures 
used to investigate and resolve complaints, 
and conduct compliance reviews, have not 
changed. 

15. Q. What is HHS doing to promote 
access for LEP persons to its own programs 
and services? 

A. HHS provides a variety of services for 
LEP persons who come in contact with the 
Department. These services include oral 
language assistance services such as language 
lines and interpreters; translation of written 
materials; and foreign language web sites. 
HHS will continue to explore how it can 
share with its recipients language assistance 
measures, resources, cost-containment 
approaches, and other information and 
knowledge, developed with respect to its 
own federally conducted programs and 
activities, and welcomes any suggestions in 
this regard.

[FR Doc. 03–20179 Filed 8–6–03; 8:45 am] 
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Purpose  
This notice contains a proposed revenue procedure giving updated guidance to state 
and local government agencies on how they can serve as agents, under section 3504, 
for disabled individuals and other welfare recipients who employ home-care service 
providers to assist them in their homes (“service recipients”).  
Service recipients who are the common law employers of these home-care service 
providers may designate an agent under section 3504 to meet certain Federal 
employment tax responsibilities on behalf of the employer, such as withholding and 
reporting. The general procedures for designating an agent and reporting and filing as 
an agent are set forth in Rev. Proc. 70-6, 1970-1 C.B. 420. A state or local 
government agency can be authorized to serve as a section 3504 agent for service 
recipients (a “state agent”) enrolled in a program it administers. Special procedures 
for designating a state agent and for reporting and filing as a state agent are set forth 
in Rev. Proc. 80-4, 1980-1 C.B. 581.  
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The proposed revenue procedure would modify the existing guidance to make clear that the 
special procedures of Rev. Proc. 80-4 apply not only when a state or local government agency 
furnishes the home-care service providers but also when the service recipients hire their own 
home-care service providers directly. The proposed revenue procedure also provides guidance on 
withholding and reporting procedures when a state or local agency that is designated as a state 
agent in accordance with Rev. Proc. 80-4 engages a subagent or reporting agent to perform 
payroll and employment tax functions for the service recipients in the program.  

Purpose and Contents of Proposed Revenue Procedure  
By its terms, Rev. Proc. 80-4 applies when a state or local health and welfare agency wishes to 
become a section 3504 agent “for welfare recipients who become the employers of individuals 
furnished by the agencies to provide in-home domestic service for the welfare recipients.” See 
Rev. Proc. 80-4, sec. 1. Since Rev. Proc. 80-4 was issued, the home-care service industry has 
changed. Now, although the state and local agencies still provide some or all of the funds to pay 
the home-care service providers, service recipients frequently recruit, hire, and train their home-
care service providers. The proposed revenue procedure modifies Rev. Proc. 80-4 to establish 
that its provisions also apply to state and local agencies that do not furnish the individuals to 
provide in-home domestic services. Therefore, a state may be authorized to serve as a section 
3504 agent for a service recipient and may report and file in accordance with the specialized 
procedures of Rev. Proc. 80-4 even though the state does not furnish the individual or individuals 
that provide the home-care services to the service recipient.  

The proposed revenue procedure also reviews, through a series of questions and answers, the 
operation of the specialized procedures, and incorporates aspects of the procedures that were 
added by Notice 95-18, 1995-1 C.B. 300, which provided guidance generally about reporting and 
withholding of employment taxes for household employees. Specifically, the proposed revenue 
procedure makes clear that the state is not required to submit a Form 2678 with the application 
package it submits to the Service requesting authorization to act as agent. Additionally, the 
proposed revenue procedure allows the state to obtain a special EIN (as originally authorized by 
Notice 95-18) for purposes of withholding, reporting and paying on behalf of service recipients; 
file an aggregate Form 940 to report FUTA on behalf of the service recipients; and remit taxes 
with a timely filed return rather than making deposits according to the schedule that would 
otherwise be applicable under section 31.6302-1 of the Employment Tax Regulations.  

The proposed revenue procedure also makes clear that the service recipient can designate the 
state as agent without having to obtain an EIN as he or she would otherwise be required to do in 
order to execute a Form 2678.  

The proposed revenue procedure also addresses questions that have arisen in light of another 
evolving aspect of the home-care service industry. States now often engage third parties to 
participate in various aspects of their home-care service programs, including processing federal 
grants and administering payroll for home-care service providers. In the home-care service 
industry, these third parties are sometimes referred to as fiscal intermediaries. For Federal 
employment tax purposes, the proposed revenue procedure provides guidance on withholding 
and reporting rules for the third parties when acting either as a subagent of the state agent or as a 
reporting agent of the state. The Service recognizes that there are a variety of third parties 
involved in these arrangements, some for-profit, some nonprofit, and some public, and that the 
terms of the agreements between the states and the third parties also vary. The Service 
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specifically requests comments on the guidance provided in the proposed revenue procedure with 
respect to use of third party arrangements and suggestions for any additional guidance that may 
be appropriate or helpful.  

Effective Date  
Once issued in final form, the proposed revenue procedure will be effective no earlier than 
January 1, 2005. Until a final version of the proposed revenue procedure is issued, the Service 
will not challenge the way a state meets the employment tax obligations with respect to home-
care service providers employed in its in-home domestic services program if the employment 
taxes are being timely withheld, reported and paid and the procedures for reporting and paying 
the taxes are based on a reasonable, good faith interpretation of existing guidance, including Rev. 
Procs. 70-6 and 80-4 and Notice 95-18. Whether a state has made a reasonable, good faith 
interpretation of existing guidance will be based on all of the relevant facts and circumstances. 
Reliance on the positions set forth in the proposed revenue procedure before the effective date 
will be considered a reasonable, good faith interpretation of existing guidance.  

Request for Comments  
Comments are requested on the proposed revenue procedure. Comments may be submitted on or 
before January 26, 2004, to Internal Revenue Service, PO Box 7604, Washington, DC 20044, 
Attn: CC:PA:LPD:PR (Notice 2003-70), Room 5203. Submissions may also be hand-delivered 
Monday through Friday between the hours of 8 a.m. and 4 p.m. to the Courier's Desk at 1111 
Constitution Avenue, NW, Washington, DC 20224, Attn: CC:PA:LPD:PR (Notice 2003-70), 
Room 5203. Submissions may also be sent electronically via the internet to the following email 
address: Notice. comments@irscounsel.treas.gov. Include the notice number (Notice 2003-70) in 
the subject line.  

Drafting Information  
The principal author of this notice is Paul J. Carlino of the Office of Division Counsel/Associate 
Chief Counsel (Tax Exempt and Government Entities). However, other personnel from the 
Service and Treasury Department participated in the development of this notice. For further 
information regarding this notice, contact Mr. Carlino at (202) 622-6040 (not a toll-free call).  

Proposed Revenue Procedure  
I. PURPOSE  
This revenue procedure gives updated guidance to state and local government agencies on how 
they can be designated as agents, under section 3504 of the Internal Revenue Code (the Code), 
for disabled individuals and other welfare recipients who employ home-care service providers to 
assist them in their homes (“service recipients”). Specifically, the revenue procedure makes clear 
that the special procedures for designating an agent set forth in Rev. Proc. 80-4, 1980-1 C.B. 
581, apply not only when the state or local government agency furnishes the home-care service 
providers but also when the service recipients hire their own home-care service providers 
directly. The proposed revenue procedure also reviews the procedures for withholding, reporting 
and payment of employment taxes when a state or local agency is designated as an agent under 
section 3504 of the Code for service recipients (a “state agent”) in accordance with Rev. Proc. 
80-4, and provides guidance on withholding, reporting and payment of employment taxes when a 
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state agent in turn engages a subagent or reporting agent to perform payroll and employment tax 
functions for service recipients in the program.  

II. BACKGROUND  

A. Employment Tax Treatment of Household Employees  

For 2003, a household employer is not required to withhold or pay Federal Insurance 
Contributions Act (FICA) taxes with respect to cash wages of less than $1,400 paid to an 
employee performing services of a household nature in the employer's home (a “household 
employee”). When the cash wages paid to such a household employee equal $1,400 or more, all 
of the cash wages (including the first $1,400) paid to that employee by the household employer 
are subject to FICA taxes. The dollar threshold applies to each household employee individually, 
and the amount is revised annually. A household employee whose wages from a household 
employer do not meet or exceed the dollar threshold may not elect to pay FICA taxes.  

An employer of a household employee is not required to withhold federal income taxes from 
wages paid to the household employee unless the employee asks the employer to withhold and 
the employer agrees.  

An employer of a household employee will be liable for Federal Unemployment Tax Act 
(FUTA) taxes if the employer paid aggregate cash wages of $1,000 or more (for all household 
employees) in any calendar quarter in 2002 or 2003. If an employer is subject to FUTA taxes on 
wages paid to household employees, the tax applies only to the first $7,000 paid to each 
employee as wages during the year. The amount of wages on which FUTA taxes must be paid is 
not revised annually. Credits may apply to reduce the Federal tax. See Publication 926, 
Household Employer's Tax Guide, and Publication 15, Circular E, Employer's Tax Guide, for 
more information. Details about requirements for contributions to a state unemployment fund 
must be obtained from that state's unemployment tax office.  

B. Agency Under Section 3504  

An employer may designate an agent under section 3504 of the Code to withhold, report and pay 
Federal employment taxes required under chapters 21 (FICA), 24 (Collection of Income Tax at 
Source), and 25 (General Provisions of Employment Taxes and Collection of Income Taxes at 
Source) of Subtitle C of the Code. Under section 3504, all provisions of law (including penalties) 
applicable in respect of employers are applicable to the agent and remain applicable to the 
employer. A party seeking to be authorized to serve as an employer's agent by the IRS must 
follow the procedures set forth in Rev. Proc. 70-6, 1970-1 C.B. 420. The application for 
authorization must be submitted to the IRS in writing, and, among other things, it must include a 
completed Form 2678: Employer Appointment of Agent Under Section 3504 of the Internal 
Revenue Code, executed by each service recipient for whom the agent is to act. An agent 
authorized under Rev. Proc. 70-6 cannot perform the acts required of an employer under chapter 
23 (FUTA).  

Once the application is approved, the agent must file only one return for each tax return period 
using the agent's own employer identification number (EIN) regardless of the number of 
employers for whom the agent acts. Written on each return should be the statement “This return 
is filed under authorization granted in accordance with Section 3504 of the Internal Revenue 
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Code”. The agent must maintain records that will disclose the full wages paid to each home-care 
service provider on behalf of, and identified by, each service recipient employer for whom it 
acts.  

C. Special Procedures for State and Local Agencies Serving as Section 3504 Agents for 
Domestic Service Recipients  

Under Rev. Proc. 80-4, a state or local health and welfare agency is relieved of some of the 
procedural requirements that apply under Rev. Proc. 70-6 when it requests authorization to act as 
agent on behalf of participants enrolled in a state program that provides in-home domestic 
services and is partially funded with federal grants under Titles XIX and XX of the Social 
Security Act, as amended by 42 U.S.C. §§ 1396 and 1397 (1976). Rev. Proc. 80-4 provides that a 
state or local government agency wishing to act as a section 3504 agent for service recipients (a 
“state agent”) may omit Form 2678 from its application package and instead, may reference in its 
application package a separate document the service recipient filed (or will file) with the state 
appointing the state to act as agent. Rev. Proc. 80-4 also provides that a state can act as agent on 
behalf of a service recipient for FUTA taxes, if applicable. Rev. Proc. 80-4 applies to states that 
furnish the home-care service providers to the service recipients.  

As discussed above, household employees are subject to specific rules with respect to FICA and 
income tax withholding. The deposit rules for accumulated FICA taxes are established in section 
31.6302-1 of the Employment Tax Regulations. As determined by an employer's lookback 
period defined in section 31.6302-1(b)(4), an employer may be either a monthly or semi-weekly 
depositor depending on whether the taxpayer exceeded $50,000 in employment taxes reported 
for the lookback period. An employer may also be subject to a One-Day deposit rule when 
amounts are accumulated in excess of $100,000. A taxpayer that exceeds a $200,000 deposit 
threshold is required to deposit funds electronically as provided by section 31.6302-1(h).  

Section 3510 of the Code provides that employers of household employees who are not liable for 
employment taxes with respect to other employees should report and pay FICA, FUTA and any 
income tax withholding with respect to their household employees on an annual basis. 
Immediately after section 3510 was enacted in 1994, the Service published Notice 95-18, 1995-1 
C.B. 300, to provide additional guidance to taxpayers who employ household employees. 
According to Q & A 5 in that notice, state agents authorized to act as agents in accordance with 
the procedures set forth in Rev. Proc. 80-4 are to report employment taxes for household 
employees quarterly on Form 941, Employer's Quarterly Federal Tax Return. Thus, the service 
recipients who employ the home-care service providers and who designate state agents do not 
also need to file Schedule H with their individual Form 1040 to report and pay employment taxes 
with respect to their home-care service providers.  

Q & A 5 of Notice 95-18 also directs state agents authorized as agents in accordance with Rev. 
Proc. 80-4 to obtain a separate EIN (distinct from the one the state agent uses in reporting 
employment taxes for its own employees) for use in withholding, reporting and payment of 
employment taxes on behalf of all the service recipients for whom it acts as agent.  

Notice 95-18 provides that state agents authorized under Rev. Proc. 80-4 should report 
employment taxes on behalf of the service recipients they represent quarterly on Form 941. 
Instead of following the deposit schedule set forth in the regulations, state agents authorized 
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under Rev. Proc. 80-4 were permitted to remit the employment taxes with a timely filed Form 
941 in 1995.  

III. DEFINITIONS  

Service recipient — An individual participating in an in-home domestic services program 
administered by a state or local agency and all or part of the services received are paid for with 
funds supplied by the Federal, state or local government.  

Home-care service provider — A worker that provides domestic services to a service recipient 
under a state or local government agency in-home domestic services program funded in whole or 
in part with Federal, state or local funds.  

State agent — A state or local agency administering an in-home domestic services program and 
designated as agent for the service recipient in accordance with Rev. Proc. 70-6 as modified by 
Rev. Proc. 80-4 and this revenue procedure.  

Employment taxes — The taxes imposed on employees and employers by the Federal Insurance 
Contributions Act (FICA), sections 3101 and 3111 of the Code; the tax imposed on employers by 
the Federal Unemployment Tax Act (FUTA), section 3301 of the Code; and income tax 
withholding, section 3402 of the Code.  

Reporting agent — an accounting service, franchiser, bank, service bureau or other entity 
authorized to perform one or more acts on behalf of an employer, including sign and file Forms 
940 and 941 and make Federal tax deposits for the taxes reported on those forms.  

Subagent — an individual or entity designated as an agent by a state agent in accordance with 
Rev. Proc. 70-6 and this revenue procedure.  

IV. QUESTIONS AND ANSWERS  

A. LIST OF QUESTIONS  

Q-1. What are the employment tax obligations of a common law employer?  

Q-2. Can a common law employer authorize another party to perform the employment tax 
obligations on his or her behalf?  

Q-3. What is the procedure to request authorization to act as agent?  

Q-4. What can an agent authorized under section 3504 do for the employer?  

Q-5. Who is the common law employer of the home-care service provider?  

Q-6. Is the procedure for authorizing an agent different if a service recipient participating in an 
in-home domestic services program administered by a state or local government agency wants to 
authorize the state or local agency to serve as agent?  

Q-7. What can a state agent authorized under section 3504 do for the service recipient?  
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Q-8. How is an authorization to act as agent terminated?  

Q-9. What is an employer identification number (EIN)?  

Q-10. What are the EIN requirements for a service recipient who becomes the employer of a 
home-care service provider?  

Q-11. What are the EIN requirements that apply to a state agent?  

Q-12. How should a state agent report the income tax and FICA taxes withheld and paid on the 
wages of home-care service providers?  

Q-13. What are the Federal Unemployment Tax Act (FUTA) reporting requirements of a state 
agent acting on behalf of a service recipient?  

Q-14. What are the deposit requirements for a state agent?  

Q-15. What are the Form W-2, Wage and Tax Statement, rules applicable to a state agent?  

Q-16. If a home-care service provider performed services for more than one service recipient 
during the year, but each service recipient has designated the same state agent, must separate 
W-2's be issued?  

Q-17. May a state agent furnish a Form W-2 to a home-care service provider who earned less 
than the FICA threshold?  

Q-18. Can a state agent engage a third party to perform the acts the state would be required to 
perform as agent?  

Q-19. If a state agent uses a reporting agent, is the state agent relieved of liability for the 
employment tax?  

Q-20. If the state agent hires a reporting agent, should the reporting agent use the special EIN 
obtained by the state agent to report and pay employment taxes in accordance with the 
instructions given in Notice 95-18?  

Q-21. How should a reporting agent acting on behalf of a state agent report the income and 
FICA taxes withheld and paid on the wages of home-care service providers?  

Q-22. How should a reporting agent acting on behalf of a state agent report FUTA tax 
obligations of service recipients?  

Q-23. May a reporting agent acting on behalf of a state agent remit employment taxes with a 
timely filed employment tax return?  
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Q-24. What are the rules for completing Form W-2, Wage and Tax Statement, when a reporting 
agent prepares returns on behalf of a state agent?  

Q-25. How can a state agent designate a subagent to perform the acts the state is required to 
perform as agent?  

Q-26. Who is liable for employment taxes when a state agent uses a subagent to carry out the 
duties the state agent is required to fulfill as agent?  

Q-27. When filing employment tax returns, should the subagent acting on behalf of a state agent 
use the special EIN the state agent obtained for use in reporting taxes of the service recipients?  

Q-28. How should a subagent acting on behalf of a state agent report the income tax and FICA 
taxes withheld and paid on the wages of home-care service providers?  

Q-29. What are the Federal Unemployment Tax Act (FUTA) reporting requirements of a 
subagent acting on behalf of a state agent?  

Q-30. Is a subagent acting on behalf of a state agent eligible to remit the taxes with a timely filed 
return?  

Q-31. What are the rules for completing Form W-2, Wage and Tax Statement, when a subagent 
acting on behalf of a state agent completes the return?  

B. Q & As RELATED TO AGENTS AND STATE AGENTS  

Q-1. What are the employment tax obligations of a common law employer?  

A-1. A common law employer generally must withhold, report, and pay Federal employment 
taxes with respect to wage payments made to an employee. An employer of an employee who 
provides domestic services in the employer's home is not required to withhold income tax with 
respect to the household employee's wages unless the employee has requested such treatment, 
and the employer has consented. Thus, service recipients are required to withhold income tax 
from home-care service providers only if the home-care service provider has requested 
withholding, and the service recipient has consented to withhold. An employer must withhold 
and pay FICA taxes and pay FUTA taxes, if applicable, regardless of whether income taxes are 
withheld.  

Q-2. Can a common law employer authorize another party to perform the employment tax 
obligations on his or her behalf?  

A-2. Under section 3504 of the Code, an employer may authorize an agent to perform such acts 
as are required of employers under the Code. In accordance with section 3504, both the 
designated agent and the employer who uses a designated agent are subject to the provisions of 
Federal tax law (including penalties) applicable to the employer with respect to employment 
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taxes. Thus, the employer and the agent designated to fulfill the employer's duties to withhold, 
report, and/or pay employment taxes are both independently liable for the employment taxes.  

Q-3. What is the procedure to request authorization to act as agent?  

A-3. An agent seeking authorization should generally follow the procedure set forth in Rev. 
Proc. 70-6. But see Q&A 6 for state agents. The agent should forward to the Internal Revenue 
Service Center Director indicated on the Form 2678: (1) a written request for authority to act as 
agent for one or more service recipients; and (2) a completed Form 2678: Employer Appointment 
of Agent Under Section 3504 of the Internal Revenue Code, executed by each service recipient 
for whom the agent is to act.  

Q-4. What can an agent authorized under section 3504 do for the employer?  

A-4. An agent authorized under section 3504 can withhold, report and pay FICA taxes and 
income tax withholding with respect to the employer's employees. The agent may also furnish 
Forms W-2 to the employees.  

Q-5. Who is the common law employer of the home-care service provider?  

A-5. Generally, the service recipient is the employer of the home-care service provider if the 
service recipient has the right to direct and control the performance of the services. This control 
refers not only to the result to be accomplished by the work but also the means and details by 
which that result is accomplished.  

Q-6. Is the procedure for authorizing an agent different if a service recipient participating in an 
in-home domestic services program administered by a state or local government agency wants to 
authorize the state or local agency to serve as agent?  

A-6. Yes. The state or local agency needs to file a written application with the Internal Revenue 
Service Center Director as indicated on the Form 2678. However, state or local agencies filing 
applications to be designated as agents on behalf of service recipients enrolled in an in-home 
domestic services program administered by the agency do not need to submit a copy of Form 
2678 for each service recipient. In lieu of Form 2678, the state or local agency may solicit 
authorization to act as agent from each service recipient in the forms the service recipient must 
complete in order to become enrolled in the agency's program. The state or local agency may 
then make reference to these forms in its application to the IRS. Details with respect to the 
language that must be included in the forms should be worked out between the state and the 
Director with whom the employment tax returns are filed. In cases in which the domestic 
services are provided under a state-wide uniform program, the state agency that administers the 
program may file one application to act as agent for all service recipients. In cases in which the 
programs vary by local jurisdiction, each state or local government agency that wishes to act as 
agent for employment tax purposes should file an application.  

The Director will send a letter to each state or local government agency whose application is 
approved. The letter of authorization will be effective when mailed.  
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Q-7. What can a state agent authorized under section 3504 do for the service recipient?  

A-7. A state agent can withhold, report and pay FICA taxes, income tax withholding (if the 
service recipient agrees to withhold at the request of the home-care service provider) and FUTA 
taxes (if applicable). The state agent may also furnish Forms W-2 to the home-care service 
provider.  

Q-8. How is an authorization to act as agent terminated?  

A-8. If an authorized agent wants to stop performing the agent functions for an employer, a letter 
to this effect should be sent to the Service Center Director that approved the application. This 
termination is effective when received by the Director. The Director will notify the agent by 
letter that the termination letter has been received. Terminations commenced by the Director are 
effective when mailed by the Director.  

Q-9. What is an employer identification number (EIN)?  

A-9. An EIN is a nine-digit number used by the Internal Revenue Service to identify employers. 
To obtain an EIN by telephone, fax, or mail, see the Instructions for Form SS-4, Application for 
Employer Identification Number. Generally, an employer should have only one EIN.  

Q-10. What are the EIN requirements for a service recipient who becomes the employer of a 
home-care service provider?  

A-10. As a general rule, service recipients who are employers must obtain an EIN to be used 
either in reporting and paying employment taxes or in completing Form 2678 to appoint another 
party as agent for employment tax purposes. However, service recipients who designate a state 
agent as agent for employment tax purposes do not report and file their own employment taxes 
and do not need to execute a Form 2678. Therefore, they do not need to obtain an EIN solely for 
the purpose of designating an agent and reporting and paying Federal employment taxes. 
However, the service recipient might need an EIN to satisfy the procedures for making 
contributions to a state unemployment fund.  

Q-11. What are the EIN requirements that apply to a state agent?  

A-11. As directed by Notice 95-18, Q & A 5, a state agent should obtain a separate EIN (in 
addition to the one obtained for use in reporting taxes of its own employees) for use in reporting 
taxes on behalf of all the service recipients for whom it acts as agent.  

Q-12. How should a state agent report the income tax and FICA taxes withheld and paid on the 
wages of home-care service providers?  

A-12. The state agent must file only one return for each tax return period regardless of the 
number of service recipients for whom it is acting as agent. Form 941 should be used to report 
the aggregate FICA taxes and withheld income taxes. The state agent's name and EIN are to be 
entered as provided by the instructions for the return. Attached to each return shall be the 
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statement, “This return is filed under authorization granted in accordance with Section 3504 of 
the Internal Revenue Code.” The state agent must maintain records that will show the full wages 
paid to each home-care service provider on behalf of, and identified by, each service recipient for 
whom it acts.  

Q-13. What are the Federal Unemployment Tax Act (FUTA) reporting requirements of a state 
agent acting on behalf of a service recipient?  

A-13. Under sections 3306(a)(3) and 3306(c)(2) of the Code, a service recipient is subject to 
FUTA tax only if the service recipient paid cash wages of $1,000 or more (for all household 
employees) in any calendar quarter of the calendar year or the preceding calendar year. The tax 
applies to the first $7,000 paid as wages to each employee during the year. The amount of wages 
on which FUTA taxes must be paid is not revised annually. Credits against FUTA tax generally 
are available for amounts paid into state unemployment funds. In the instances where a service 
recipient is liable for the FUTA tax, the agent should report and pay those taxes in addition to the 
FICA and withheld income tax liabilities which arise. FUTA taxes should be reported on Form 
940, Employer's Annual Federal Unemployment (FUTA) Tax Return.  

Using its special EIN, a state agent may file one FUTA return on behalf of all service recipients 
for whom it acts as agent. Attached to each return shall be the statement, “This return is filed 
under authorization granted in accordance with Section 3504 of the Internal Revenue Code.”  

Q-14. What are the deposit requirements for a state agent?  

A-14. A state agent that withholds, reports and pays employment taxes on behalf of service 
recipients who employ home-care service providers is permitted to remit taxes with a timely filed 
return. The state agent should note its status as a state or local government agency authorized to 
act as a section 3504 agent for service recipients on the return, citing this revenue procedure. The 
note will indicate to the Service Center that any penalties for failure to deposit timely should not 
be assessed.  

Q-15. What are the Form W-2, Wage and Tax Statement, rules applicable to a state agent?  

A-15. A state agent must file a Form W-2 on behalf of each service recipient for (a) each home-
care service provider who received an amount in cash wages equal to or greater than the dollar 
threshold for FICA for the year and (b) each home-care service provider who had Federal 
income taxes withheld. A state agent should enter its own EIN and name itself as the employer 
on the Form W-2. One Form W-3, Transmittal of Wage and Tax Statement, must be filed with all 
Forms W-2 filed by the agent on behalf of the service recipients. See Instructions for Forms W-2 
and W-3, for more information.  

Q-16. If a home-care service provider performed services for more than one service recipient 
during the year, but each service recipient has designated the same state agent, must separate 
W-2's be issued?  
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A-16. Yes. The state agent must furnish a separate Form W-2 for each home-care service 
provider on behalf of each service recipient for whom that home-care service provider provides 
services.  

Q-17. May a state agent furnish a Form W-2 to a home-care service provider who earned less 
than the FICA threshold?  

A-17. Yes. A state agent may, but is not required to, report the wages paid to a home-care service 
provider on Form W-2 even though no income tax was withheld, and the wages paid are less 
than the dollar threshold and not subject to FICA taxes. The Form W-2 is properly used to report 
the wages because it serves as a receipt for remuneration paid to an employee. No amount should 
be reported as Social Security or Medicare wages on the Form W-2, but the amount paid should 
be reported as Wages, tips, or other compensation.  

C. Q & As RELATED TO THIRD PARTIES  

Q-18. Can a state agent engage a third party to perform the acts the state would be required to 
perform as agent?  

A-18. Yes, a state may either hire a reporting agent or designate a subagent to perform the 
obligations of an employer that accrue to the state as agent.  

1. REPORTING AGENTS  

Q-19. If a state agent uses a reporting agent, is the state agent relieved of liability for the 
employment tax?  

A-19. No. A reporting agent assumes no liability with the Service. The state and the service 
recipient remain liable for any unfulfilled employment tax obligations (including penalties.)  

Q-20. If the state agent hires a reporting agent, should the reporting agent use the special EIN 
obtained by the state agent to report and pay employment taxes in accordance with the 
instructions given in Notice 95-18?  

A-20. Yes, the reporting agent should use the special EIN of the state agent. 

Q-21. How should a reporting agent acting on behalf of a state agent report the income and 
FICA taxes withheld and paid on the wages of home-care service providers?  

A-21. The reporting agent must file only one return for each tax return period regardless of the 
number of service recipients for whom the state is acting as agent. Form 941 should be used to 
report the aggregate FICA taxes and withheld income taxes. The state agent's name and special 
EIN are to be entered as provided by the instructions for the return. Attached to each return shall 
be the statement, “This return is filed under authorization granted in accordance with Section 
3504 of the Internal Revenue Code.” The reporting agent or the state agent must maintain 
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records that will show the full wages paid to each home-care service provider on behalf of, and 
identified by, each service recipient for whom the state agent acts.  

Q-22. How should a reporting agent acting on behalf of a state agent report FUTA tax 
obligations of service recipients?  

A-22. A reporting agent should file one FUTA return using the name and special EIN of the state 
agent. Attached to each return shall be the statement, “This return is filed under authorization 
granted in accordance with Section 3504 of the Internal Revenue Code.”  

Q-23. May a reporting agent acting on behalf of a state agent remit employment taxes with a 
timely filed employment tax return?  

A-23. Yes. Under standard principles of payroll reporting, the state agent is entitled to use a 
reporting agent without being subjected to a change in deposit schedules. If the state agent were 
filing without using a reporting agent, it would be entitled to remit employment taxes at the time 
of filing, rather than being required to remit taxes on a more accelerated and frequent basis. (See 
Q&A 14 above). The state agent that uses a reporting agent enjoys the same relief.  

Q-24. What are the rules for completing Form W-2, Wage and Tax Statement, when a reporting 
agent prepares returns on behalf of a state agent?  

A-24. A reporting agent should prepare Forms W-2 on behalf of home-care service providers as 
if it were the state agent. See Q&A 15-17 and Instructions for Forms W-2 and W-3, for more 
information.  

2. SUBAGENTS  

Q-25. How can a state agent designate a subagent to perform the acts the state is required to 
perform as agent?  

A-25. The state or local government agency should ask the program participant to appoint the 
state as agent in accordance with the provisions set forth in Q&A 6 above and also to authorize 
the agency to appoint a subagent to assist in meeting its responsibilities as agent. The state may 
elect to include these requests for authorization in the forms the service recipient completes in 
order to enroll in the in-home domestic services program. The state agent can then designate a 
subagent using Form 2678. The state agent should execute the Form 2678 and provide it to the 
third party the state wishes to authorize as subagent. The subagent should submit the Form 2678 
to the Service according to the procedures set forth in Rev. Proc. 70-6, (See Q&A 3) except that 
the Form should show the state agent's special EIN rather than its standard EIN.  

Q-26. Who is liable for employment taxes when a state agent uses a subagent to carry out the 
duties the state agent is required to fulfill as agent?  
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A-26. All parties remain liable. The service recipient is liable by virtue of his or her status as 
common law employer. Because both the state and the subagent are designated agents acting 
pursuant to section 3504 of the Code, these parties are also liable.  

Q-27. When filing employment tax returns, should the subagent acting on behalf of a state agent 
use the special EIN the state agent obtained for use in reporting taxes of the service recipients?  

A-27. Yes. When the state executes and submits a Form 2678 authorizing a subagent to act as 
agent on its behalf, the state authorizes the subagent to use the special EIN when reporting and 
depositing taxes for the service recipients and when providing W-2s to the home-care service 
providers.  

Q-28. How should a subagent acting on behalf of a state agent report the income tax and FICA 
taxes withheld and paid on the wages of home-care service providers?  

A-28. The subagent must file only one return for each tax return period using the state agent's 
name and special EIN regardless of the number of employers for whom the subagent acts. 
Written on the return should be the statement “This return is filed under authorization granted in 
accordance with Section 3504 of the Internal Revenue Code”. The subagent should maintain 
records that will show the full wages paid to each home-care service provider on behalf of, and 
identified by, each service recipient for whom it acts.  

Q-29. What are the Federal Unemployment Tax Act (FUTA) reporting requirements of a 
subagent acting on behalf of a state agent?  

A-29. A subagent should file one Form 940 using the name and special EIN of the state agent on 
behalf of all service recipients for whom it acts. Written on the return should be the statement 
“This return is filed under authorization granted in accordance with Section 3504 of the Internal 
Revenue Code”.  

Q-30. Is a subagent acting on behalf of a state agent eligible to remit the taxes with a timely filed 
return?  

A-30. No. A subagent must follow the deposit schedule in section 31.6302-1 of the Employment 
Tax Regulations that is otherwise applicable. See Publication 15, Circular E, Employer's Tax 
Guide, for more information.  

Q-31. What are the rules for completing Form W-2, Wage and Tax Statement, when a subagent 
acting on behalf of a state agent completes the return?  

A-31. A subagent should prepare Forms W-2 for home-care service providers as if it were the 
state agent. See Q & As 15-17 and Instructions for Forms W-2 and W-3, for more information. 
However, a subagent should use the name and special EIN of the state agent instead of its own 
EIN.  
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V. EFFECTIVE DATE  
This Revenue Procedure is effective on the date specified in the final version of the Revenue 
Procedure as published in the Federal Register.  

VI. EFFECT ON OTHER PUBLICATIONS  
Rev. Proc. 70-6 is modified and superseded, in part. Rev. Proc. 80-4 is modified and amplified. 
Notice 95-18 is modified. 

VII. PAPERWORK REDUCTION ACT  
The collection of information contained in this revenue procedure will be submitted to the Office 
of Management and Budget for review in accordance with the Paperwork Reduction Act (44 
U.S.C. 3507(c)).  

An agency may not conduct or sponsor, and a person is not required to respond to, a collection of 
information unless the collection of information displays a valid OMB control number.  

The collection of information in this revenue procedure is in section IV, requiring state agents, 
reporting agents and subagents to maintain such records as will disclose the full wages paid to 
each home-care service provider on behalf of, and identified by, each service recipient for whom 
it acts. This information is required for the agent to figure, withhold, report and pay FICA and 
FUTA taxes on wages of home-care service providers. This information should be used to 
determine whether the FICA and FUTA taxes are applicable. The collection of information is 
required to assure that the correct taxes are withheld, reported and paid. The likely respondents 
are individuals, state or local agencies and for-profit and nonprofit entities.  

The estimated total annual reporting and/or recordkeeping burden is 556 hours.  

The estimated annual burden per respondent/recordkeeper varies from 1 to 10 hours, depending 
on individual circumstances, with an estimated average of 4 hours. The estimated number of 
respondents and/or recordkeepers is 139.  

The estimated annual frequency of responses (used for reporting requirements only) is four times 
per calendar year. 

Books or records relating to a collection of information must be retained as long as their contents 
may become material in the administration of any internal revenue law. Generally tax returns and 
tax return information are confidential, as required by 26 U.S.C. 6103.  

VIII. DRAFTING INFORMATION  

The principal author of this revenue procedure is Paul J. Carlino of the Office of Division 
Counsel/Associate Chief Counsel (Tax Exempt and Government Entities). However, other 
personnel from the Service and Treasury Department participated in the development of this 
revenue procedure. For further information regarding this revenue procedure, contact Mr. 
Carlino at (202) 622-6040 (not a toll-free call).  
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2900 FAIR HEARINGS AND APPEALS 
 
Section 1902(a)(3) of the Social Security Act requires that States "provide for granting an 
opportunity for a fair hearing before the State agency to any individual whose claim for medical 
assistance under the plan is denied or is not acted upon with reasonable promptness."  Regulations 
implementing this section of law are found at 42 CFR 431 Subpart E.  In addition, certain court 
decisions further amplify and modify the law and regulations governing the provision of notices and 
hearings to Medicaid applicants and recipients.  Where appropriate, those decisions are cited . 
 
2900.1 Basic Responsibility (42 CFR 431.200 and 431.205).--Establish policies and procedures 
for assuring a system of fair hearings that meet all the requirements of the regulations and 
instructions. 
 
Notify and make available to the applicant or recipient the hearing procedures required by 
regulations and these instructions, if any of the following events occur: 
 

o denial of eligibility, 
o the claim is not acted upon with reasonable  

promptness, 
o termination of eligibility or covered services,  
o suspension of eligibility or covered services, or 
o reduction of eligibility or covered service 

 
 
2900.2 Publication And Distribution Of Hearing Procedures (42 CFR 431.206(a)). --Issue and 
publicize your hearing procedures. The publication and wide distribution of hearing procedures in 
the form of rules and regulations or a clearly stated pamphlet to appellants, recipients, and other 
interested groups and individuals helps to emphasize the purposes and importance of the procedure 
and to inform aggrieved individuals about the existence and use of this procedure.  It not only 
contributes to the fairness and orderliness of the hearing, but also emphasizes the principles of equity 
and due process throughout the administration of medical assistance. 
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2900.3 Information And Referral For Legal Services (42 CFR 431.206(b)(3)).--Advise 
individuals appealing an agency decision of their right to be represented by a person or organization 
of their choice.  You are not required to provide legal services.  Legal aid societies, neighborhood 
legal services, lawyers in private practice, and perhaps other sources may be able and willing to 
provide representation for Medicaid applicants and recipients.  In order to carry out the intent of the 
regulation, agencies should keep informed about such services and be prepared to advise appellants 
about them. 
 
Because of the difficulties many recipients have in representing themselves in fair hearings, you 
have a special responsibility to assist persons in being represented by others and to help establish 
that such representation is not a violation of State law concerning non-legal representation, in those 
States where this has been an issue.  Advise the appellant of any legal services which may be 
available to him (see §2909) and any provisions you have for payment of legal fees for 
representation at fair hearings. 
 
2900.4 Informing Individuals of their Appeal Rights (42 CFR 431.206).--Notify in writing any 
applicant or recipient of the right to a hearing and the procedure for requesting a hearing at the time 
of application and at the time of any action by the agency.  (See §2900.1 defining the action 
requiring Notice of Appeal Rights.) 
 
You may give written notification on the application form or on other forms you routinely send to 
applicants and recipients. If you publish an agency pamphlet describing the provisions of your 
Medicaid program, include an explanation of the applicant’s and recipient’s appeal rights. 
 
For applicants and recipients not familiar with English, include a translation into a language 
understood by the applicant or recipient of the appeal rights available to them. This should be done 
for all written communications with such applicants and recipients. You should also orally explain, 
in understandable language, the applicant’s and recipient’s appeal rights at the time of any face to 
face interview conducted by the agency.  
 
2901. NOTICE AND OPPORTUNITY FOR A FAIR HEARING 
 
2901.1 Advance Notice of Intent to Terminate, Reduce or Suspend Medicaid (42 CFR 431.211 
and 431.213).— 
 

A. Advance Notice. 
 

1. 10-Day Advance Notice.--Whenever you propose to terminate, reduce or suspend 
Medicaid covered services, mail advance notice of the pending action to the recipient at least 10 days 
prior to the time of the anticipated action, except as provided in subsections A2 and B.  With respect 
to eligibility factors known in advance, such as attainment of age 18 or increased hours or wages of 
employment, (42 CFR 435.112), send the notice even earlier, thus allowing more time to resolve any 
issue or questions. 
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2. 30-Day Advance Notice.--Give an applicant or recipient 30 days advance notice 
whenever you propose to deny, terminate, reduce, or suspend eligibility or covered services because 
of data disclosed through a matching program covered under the Computer Matching and Privacy 
Protection Act of 1988 (P.L. 100-503). 
 
This legislation amended the Privacy Act to establish procedures governing computer matches 
between Federal source agencies and State agencies.  Adverse action resulting from a covered 
matching program cannot be taken until the adverse data have been independently verified.  This 
verification can be satisfied by verification from the source agency or from the applicant or recipient.  
Independent verification may be done during the advance notice period, except for data covered by 
42 CFR 435.952 and 435.955 which must be verified prior to notification.  Where the information 
involves income or resources, the law requires that at least the following must be verified: 
 

o The applicant’s/recipient’s total income and/or total value of owned assets; 
 

o The applicant/recipient has or did have access to the assets or income; 
 

o Confirmation of the period of time when the applicant/recipient owned the asset 
or earned the income. 
 
Before you may deny, suspend, terminate, or reduce benefits to an applicant/recipient as a result of 
information produced from a matching program, the following conditions must be met: 
 

o The applicant/recipient must receive a written notice identifying the adverse data 
you propose using and the action you propose to take because of this data; 
 

o The applicant/recipient must be given 30 days advance notice of the opportunity 
to contest the data and findings before you may take adverse action; and 
 

o You must allow the 30-day period to expire before taking adverse action against 
the applicant or recipient. 
 
If the individual contests SDX data and alleges receiving an ongoing SSI check, ask the individual to 
bring in the most recent SSI notice or a copy of the next check as verification.  Continue Medicaid 
eligibility based on receipt of SSI if the recipient does so. Contact SSA for verification of SDX data 
only if the recipient contests the data but is completely unable to provide evidence to refute the SDX 
and you are otherwise unable to verify the SDX data. 
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B.  Less Than 10 days Advance Notice.--In the following circumstances advance notice may 
be reduced or is not necessary. Advance notice may be reduced to 5 days in cases where you have 
facts indicating action should be taken because of probable fraud by the recipient. 
 
You do not have to send advance notice if:  

 
o You have factual information that the recipient has died; 

 
o The recipient has stated in writing that he no longer wishes Medicaid or the 

information he has given requires termination of Medicaid and the recipient knows that is the result 
of giving the information; 
 

o The recipient has been admitted to an institution where he is ineligible under the State 
Plan for services. For example, in a State which does not provide Medicaid to inpatients over 65 
years old, in a mental institution, a recipient admitted to such an institution is not eligible for such 
services;  
 

o The recipient moves to another State (or another county in county administered 
programs) and has been determined eligible for Medicaid in the new jurisdiction; and 
 

o The recipient’s whereabouts are unknown. You may determine that the recipient§s 
whereabouts are unknown if mail sent to the recipient is returned as undeliverable. 
 
2901.2 Notice When a Change in Level of Care Occurs.--In the following circumstances send a 
notice reflecting a change in the level of care an institutionalized recipient receives: 
 

o The recipient continues to be a patient of the institution,  
 

o The change in level of care was ordered by the recipient’s physician, and 
 

o The change in level of care is to a lower level of care covered by the program. 
 
If all of the preceding conditions are met, notice may be sent on the date of action. 
 
If all of the conditions above are not met, send advance notice as required by §2901.1. 
 
2901.3 Opportunity for a Fair Hearing --All applicants and recipients sent a notice as required by 
§2901.1 may request a Fair Hearing.  Except as provided elsewhere in this section grant a timely 
request for a hearing and render a decision in the name of the agency. 
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In providing an opportunity for a Fair Hearing, regulations at §431.221 require that you must 
establish a reasonable time period not to exceed 90 days from the date notice of action is mailed to 
request a hearing. 
 
A period of not less than 20 days after mailing a notice of action ensures that applicants and 
recipients have sufficient time in which to request a hearing.  HCFA considers a period of less than 
20 days for appeal as unreasonable, because delays in receipt of the notice provide too little time in 
which to make a timely appeal. 
 
Make every effort to assist applicants and recipients to exercise their appeal rights.  For example, 
you may need to help applicants or recipients who do not have anyone else to assist them in 
preparing for a hearing.  If you provide an informal conference, make it clear to the applicant or 
recipient that such a conference is not part of the hearing process. 
 
You do not have to grant a hearing if the sole issue being appealed is a State or Federal law or 
policy, including a change in law or policy adversely affecting some or all applicants or recipients. 
See §2902.3 for a discussion of the distinction between issues of fact and issues of policy. 
 
2902. HEARINGS 
 
2902.1 Request for a Hearing--A request for a hearing must be in writing and signed by the 
applicant or recipient, or the authorized representative of the applicant/recipient. 
 
In the case of authorized representatives, you must have evidence that the individual claiming to 
represent the applicant/recipient has been authorized to do so. 
 
Oral inquiries about the opportunity to appeal should be treated as requests for appeal for purposes 
of establishing the earliest possible date for an appeal. 
 
If you provide a conference to applicants or recipients who have been sent notices of action the 
applicant may request a hearing without first having a conference and such conference may not 
substitute for the hearing. 
 
Promptly acknowledge every hearing request received. 
 
2902.2 Continuation and Reinstatement of Services Pending a Hearing Decision-- 
 

A. Required Continuation or Reinstatement.--Continue to provide or reinstate Medicaid 
services until a hearing decision has been rendered in the following circumstances.   
 

1. Continue Services.--If you mail the 10 day or 5 day notice as required and the 
recipient requests a hearing before the date of action, continue Medicaid services. 
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2. Reinstate services if: 
 

o You take action without the advance notice required; 
 

o The recipient’s whereabouts are unknown (agency mail is returned as 
undeliverable) but during the time the recipient is eligible for services the recipient’s whereabouts 
become known, or 
 

o The recipient requests a hearing within 10 days of mailing the notice of action; 
and 
 

o You determine that the action results from other than the application of Federal 
or State law or policy.  
 

B. Optional Reinstatement.--You may reinstate services if the recipient requests a hearing not 
more than 10 days after the date of action. 
 

C. When Maintained for Reinstated Services May be Stopped.--You must continue to provide 
services maintained or reinstated after an appeal until a hearing decision is rendered unless the 
hearing officer, at the hearing, determines that the sole issue is one of Federal or State law or policy.  
When the hearing officer determines the appeal is one of law or policy, you may discontinue services 
but only after promptly informing the recipient in writing that services will be discontinued pending 
the hearing decision. 
 
2902.3 Dismissal of A Hearing Request.-- 
 

A.  Dismissal.--You may dismiss a request for a hearing when: 
 

o The claimant or his representative requests in writing that the request for hearing be 
withdrawn; or 
 

o The claimant abandons his right to a hearing as described in subsection B. 
 

B.  Abandonment.--The hearing request may be considered abandoned when neither the 
claimant nor his representative appears at scheduled hearing, and if within a reasonable time (of not 
less than 10 days) after the mailing of an inquiry as to whether he wishes any further action on his 
request for a hearing no reply is received. 
 
2902.4 Nature Of The Issue.--Determine whether the appeal involves issues of law or policy, or 
issues of fact or judgement.  The decision will affect whether a hearing is granted and whether 
Medicaid will be continued pending the hearing decision.  The distinction between issues of fact or 
judgment and issues of State law or agency policy will not usually be difficult to make.  Issues of 
fact or judgement include issues of the application of State law or policy to the facts of the individual 
situation. 
 

A. Issues of Law or Policy.--An example of an issue involving application of agency policy 
to the individual situation may arise from the use of spenddown.  If there is a question whether the 
formula for computing spenddown was correctly applied in an individual case, it is an issue of fact 
or judgment and assistance must be continued.  If the individual challenges the use of spenddown, he 
is questioning the policy itself, and assistance would not need to be continued during the fair hearing 
process. 
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An example of an issue of agency policy is the alleged inadequacy of the State program, e.g., the 
failure to include eyeglasses or dental care in the services for which recipients are eligible.  Such 
inadequacies are grounds for requesting a fair hearing.  However, the agency is not in a position to 
rule in favor of the appellant without a change in agency policy or, in some instances, in State law.  
You are not required to continue assistance during appeals of this type. 
 

B. Issues of Fact or Judgment.--Examples of situations where issues of fact or judgment may 
arise are: 
 

o An agency decision of permanent and total disability.  There may be a difference of 
opinion as to whether the condition is such as to justify a finding of disability (team’s judgment) as 
defined in 42 CFR 435.541 or there may be a question as to the "facts" in the medical report; or   
 

o Whether a father works a sufficient number of hours to exclude the family from being 
eligible on the basis of excess hours or earnings (42 CFR 435.112). 
 
2902.5 Group Hearings (42 CFR 431.222).--Joint or group hearings when more than one 
individual protests identical issues of agency policy (if the State grants a hearing in such 
circumstances) may be economical for the agency and beneficial to the aggrieved individuals.  A 
joint or group hearing makes available to each appellant the opportunity for presenting his case with 
others when all have the same complaint.  For example, a number of recipients may ask for a hearing 
on the State’s decision to delete from coverage a certain drug because it has not been proven 
effective. 
 
If there is disagreement between agency and appellant as to whether the appeal concerns policy and 
identical facts or the facts of his personal situation, and thus whether it may be included in a group 
hearing, the hearing officer makes the decision.  When an appellant’s request for a fair hearing 
involves issues in addition to the one serving as a basis for the group hearing, you should sever his 
appeal from the group and handle separately.  Likewise, a claimant scheduled for a group hearing 
may withdraw and request an individual hearing. 
 
In a group hearing, accord individual appellants the right to make individual presentations and to be 
represented by their own representatives.  Set up procedures to assure an orderly process in a group 
hearing. 
 
2902.6 Convenience of the Claimant Considered (42 CFR 431.240(a)(1)-- Consider the 
convenience of the claimant in setting the date, place, and time for the hearing.  Give written notice 
for the claimant with adequate preliminary information about the hearing procedure.  The agency has 
not discharged its responsibility unless it has done what it can to enable a claimant who has 
requested a hearing to attend the hearing in person and to be represented by a person of his own 
choosing.  There may be instances in which the claimant is housebound, hospitalized or in a nursing 
home, or lives far from the office in which hearings are usually held.  In these and other hardship 
instances, make special plans, as necessary, for the convenience of the claimant.  For instance, the 
hearing may be held in the claimant’s home.  You may also conduct the hearing by telephone when 
the claimant is unable to attend in person.  Telephone hearings must follow all of the due process 
required of in person hearings. 
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2902.7 Impartiality Of Official Conducting The Hearing (42 CFR 431.240(a)(3)).--The State 
official or panel conducting the hearing shall not have been connected in any way with the previous 
actions or decisions on which the appeal is made.  For example, a field supervisor who has advised 
the local agency in the handling of a case would be disqualified from acting as the hearing officer, 
however a different field supervisor could serve. 
 
2902.8 Claimant’s Right To A Different Medical Assessment (42 CFR 431.240(b)).--An appeal 
on medical issues may involve a challenge to the Medical Review Team’s decision regarding 
disability; or there may be disagreement about the content of reports concerning the appellant’s 
physical or mental condition or the individual’s need for medical care requiring prior authorization.  
When the assessment by a medical authority, other than the one involved in the decision under 
question, is requested by the claimant and considered necessary by the hearing officer, obtain it at 
agency expense.  The medical source should be one satisfactory to the claimant.  The assessment by 
such medical authority shall be given in writing or by personal testimony as an expert witness and 
shall be incorporated into the record. 
 
2902.9 Rights Of Claimants During Hearings (42 CFR 431.242).--Provide the appellant or his 
representative an opportunity to examine all materials to be used at the hearing. Non-record or 
confidential information which the claimant or his representative does not have the opportunity to 
see is not made a part of the hearing record or used in a decision on an appeal.  If the hearing officer 
reviews the case record, or other material, including the hearing summary proposal by agency staff, 
such material must also be made available to the appellant or his representative.  The hearing officer 
must enable the appellant and his witnesses to give all evidence on points at issue and the appellant 
and his representative to advance arguments without undue interference.  Give the appellant the 
opportunity to confront and cross-examine witnesses at the hearing and to present evidence in 
rebuttal.  Do not use application of the rules for the conduct of the hearing to suppress the appellant’s 
claim.  Allow the claimant to present his case in the way he desires.  For example, some claimants 
wish to tell their own story or have a relative or friend present the evidence for them and others may 
be represented by legal counsel or other spokesman.  Make provisions to secure an interpreter when 
an appellant can’t speak English. 
 
2902.10  Prompt, Definitive And Final Action (42 CFR 431.244(f).--The requirement for prompt, 
definitive, and final administrative action means that all requests for a hearing are to receive prompt 
attention and will be carried through all steps necessary to completion.  The requirement is not met if 
the State dismisses such a request for any reason other than withdrawal or abandonment of the 
request by the claimant or as permitted elsewhere in these instructions.  Adhere to the time limit of 
90 days between the date of the request for the hearing and the date of the final administrative action 
except where the agency grants a delay at the appellant’s request, or when required medical evidence 
necessary for the hearing can not be obtained within 90 days.  In such case the hearing officer may, 
at his discretion, grant a delay up to 30 days. 
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2903. HEARING DECISION 
 
2903.1 Basis for Hearing Officer Recommendation, Decision, And Opportunity to Examine 
Official Record (42 CFR 431.244).--The hearing officer’s recommendation or decision shall be 
based only on the evidence and testimony introduced at the hearing.  The record of the proceedings, 
which consists of the transcript or recording of the hearing testimony, any exhibits, papers or 
requests filed in the appeal, including the documents and reasons upon which the determination 
being appealed is based, and the hearing officer’s written recommendation or decision shall be 
available to the claimant or his representative at a convenient time and at a place accessible to him or 
his representative, to examine upon request.  If any additional material is made part of the hearing 
record it too shall be made available. 
 
2903.2 Hearing Decision And Notification to Claimant (42 CFR 431.232, 233, 244(b)and(d) and 
431.245).-- 
 

A. General.--A conclusive decision in the name of the State agency shall be made by the 
hearing authority.  That authority may be the highest executive officer of the State agency, a panel of 
agency officials, or an offical appointed for the purpose.  No person who has previously participated 
at any level in the determination upon which the final decision is based may participate in the 
decision.  For example, a person who participated in the original determination being appealed may 
not participate in the appeal; nor may a person who participated in a local hearing participate in the 
agency hearing. 
 
The officially designated hearing authority may adopt the recommendations of the hearing officer, or 
reject them and reach a different conclusion on the basis of the evidence, or refer the matter back to 
the hearing officer for a resumption of the hearing if the materials submitted are insufficient to serve 
as basis for a decision except where the appeal involves the issue of disability and SSA has issued a 
disability determination which is binding on the program.  Remanding the case to the local unit for 
further consideration is not a substitute for "definitive and final administrative action." 
 

B. Hearing Records.--All hearing recommendations or decisions must be based exclusively 
on evidence introduced at the hearing.  The record must consist only of: 
 

o The transcript or recording of testimony and exhibits, or an official report containing 
the substance of what happened at the hearing; and 
 

o All papers and requests filed during the appeal; and 
 

o The recommendation or decision of the hearing officer. 
 

C. Local Evidentiary Hearing--Where you provide a local evidentiary hearing, include the 
following information in the decision and take the action described. 
 

o Inform the applicant or recipient of the decision; 
 

o Inform the applicant or recipient that he has the right to appeal the decision to the 
State agency within 15 days of mailing the decision; 
 

o Inform the applicant or recipient of his right to request that the appeal be a de novo 
hearing, subject to the limit set forth in paragraph A; 
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o The decision shall state the specific reasons for the decision, identify the supporting 
data, and be issued promptly to the claimant in writing; and 
 

5. The State shall discontinue services after the decision if it is adverse to the recipient. 
 

D. State Agency Hearing.-- 
 

o Unless the claimant specifically requests a de novo hearing, the hearing may consist 
of a review of the local evidentiary hearing, by the agency hearing officer to determine whether the 
local hearing decision was supported by substantial evidence. 
 

o A person who participated in the local decision may not participate in the State 
agency hearing. 
 

o In the final decision give the specific reasons for the decision, identify the supporting 
data, and issue it promptly to the claimant in writing.  
 

o In the notice of decision advise the claimant of the right of judicial review if it is 
prescribed by State statute specifically authorizing review of agency decisions on the basis of the 
record of administrative proceedings, or if there is other provision for judicial review under State 
law. 
 
2903.3 State Agency Responsibility In Carrying Out The Hearing  
Decision ( 42 CFR 431.244(f)).-- 
 

A. General.--The hearing authority’s decision is binding upon the State and Local agencies. 
You are responsible for assuring that the decision is carried out promptly. Various methods, such as 
report by the local agency on action taken, or follow-up by State office staff, may be used. 
 

B. Final Administrative Action.--Section 431.244(f) requires that you take final 
administrative action within 90 days of the request for hearing.  In implementing this regulation it is 
reasonable to allow additional time to meet this standard when a delay beyond 90 days is due to 
claimant requests or untimely receipt by the hearing authority of documentation needed to render a 
decision which had been requested timely.  Any delay can not exceed 30 days. 
 

C. Corrective Action--If the hearing decision is favorable to the claimant, or if the agency 
decides in favor of the claimant prior to a hearing, promptly take action to reinstate Medicaid 
eligibility and process any unpaid providers claims within the standard set forth in B.   
 
2903.4 Accessibility Of Hearing Decisions To Local Agencies And The  
Public (42 CFR 431.244(g)).--Select a method for informing all local public welfare agencies of all 
hearing decisions and of making such decisions available to all interested members of the general 
public.  The method may provide for a summary presentation. Where several decisions centered 
around the same question, it is permissible to treat one decision with some detail, and then indicate 
in a much more abbreviated fashion for each of the subsequent decision that it raises the same 
question and follows the precedent of the initial case.  Such information must be preserved in a 
manner consistent with requirements for safeguarding information concerning applicants and 
recipients in 42 CFR 431 Subpart F. 
 
 
 
 
 
Rev. 57 2-393 

State Medicaid Manual: Fair Hearings and Appeals



 
 
 
2903.5 STATE ORGANIZATION AND GENERAL ADMINISTRATION 08-88 
 
2903.5 Responsibility for Hearings Under Medicaid (431.243).--If the hearing involves an issue 
of eligibility and the Medicaid agency is not responsible for eligibility determinations, the State 
agency that is responsible for determining eligibility must participate in the hearing. 
 
The two agencies should work out the precise arrangement between them for conducting such 
hearings.  In doing so, the Medicaid agency may use the hearing process employed by the State 
agency which made the eligibility determination; the hearing officer in such cases will make a 
recommendation to the Medicaid agency.  That agency is responsible for presenting to the hearing 
officer the agency’s justification for the decision it made, and the evidence upon which it is based. 
 
The decision rendered as a result of a hearing described in this situation will be made in the name of 
the Medicaid agency. The Medicaid agency is responsible for the implementation of the decision.  
However, none of the procedures allowed by this section may be used to deny a claimant any of the 
due process rights contained elsewhere in these instructions. 
 
2904. REOPENING AND RECOVERY 
 
2904.1 Reopening Final Determinations Of Eligibility.--Reopening a final determination permits 
the correction of errors in that determination.  It is particularly suited to changing a determination 
which was reasonable when rendered but is now unreasonable because new evidence concerning the 
determination has been submitted which may alter that determination.  However, unrestricted 
reopening would seriously impair due process, administrative efficiency and that certainty in 
determinations which applicants and recipients have the right to expect.  Consequently, reopening 
should be permitted only when there is good cause to question the accuracy of a determination. The 
following discussion sets out procedures which you may wish to follow in designing rules to govern 
reopening of fair hearing determinations. 
 

A. Who May Reopen An Initial, Revised Determination Or Hearing Decision.--You may 
reopen and revise any determination you have issued within the time limits and for the reasons 
described below. 
 

B. Action Permitting Reopening-- 
 

o Written request by the applicant, recipient or his representative, within the time limit, 
alleging good cause for reopening a previously final determination, or 
 

o You may, on your own notion, reopen a determination when you have information 
documenting that the previous determination is incorrect or there is other good cause. 
 

C. Definition of Good Cause for Reopening.-- 
 

1. New and Material Evidence.--Any evidence which was not considered when the 
previous determination was made and which shows facts that may result in a conclusion different 
from the previous decision, even though the previous determination was entirely resonable when it 
was made. 
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It is also possible that the evidence may justify or require that further development be undertaken 
before making a revised determination. 
 
   2. Clerical Error.--Any mechanical, computer or human mistakes in mathematical 
computations.  For example, errors in computing resources, income, or spenddown requirements for 
Medicaid eligibility. 
 

3. Error on the Face of the Evidence.--Any error in making a Medicaid determination 
which causes that determination to be incorrect at the time it is made. For example, evidence is on 
file to show that the applicant’s resources meet the State’s standard for eligibility yet the application 
is denied. 
 

D. Time Limit for Reopening.--You may reopen a previously final Medicaid determination 
within 1 year of that determination when the conditions in paragraph C are met, except when the 
determination involves fraud.  In such cases there is no time limit. 
 

E. Reopening at any time.--You may reopen a previously final Medicaid determination at any 
time if you have evidence that the determination was obtained through fraud. 
 
2904.2 Recovery.-- 
 

A.  You may recover from the recipient money you paid for services provided the recipient if: 
 

o The services were provided as a result of §2902.2A1, and  
 

o The recipient’s appeal is unsuccessful. 
 

B. Inform the recipient of this provision at the time a hearing is requested if you employ 
recovery. 
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